15 April 2010

A MEETING of the LOCAL REVIEW BODY will be held within the Council
Chamber, Greenfield, Alloa, FK10 2AD, on THURSDAY 15 APRIL 2010 at
1.30 pm.

ELAINE McPHERSON
Head of Strategy and Customer Services
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THIS PAPER RELATES TO
ITEM 3(i)
ON THE AGENDA

CLACKANNENSHIE, | | '
COUNCIL
Planning Daparimsent

Applications cannot bs valldafed untl ali necessary documentation has been submitied and the raquired fee has been pald.
Thank you for complsting this spplication form:

ONLINE REFERENCE

000006469001

The orilna raf number s the unlque reforence for your enline form aniy. The Plannlng Authority wil sllocate an Application Nurber
when your form Is valldated, Pisase quols this reference If you need to contact the Planning Authority about this application,

Applicant or Agent Details _
Ao spploact or e agont? (i agentl e srefest, consutentorsomeane elsogolog (7] pgpicant (7] Agent
Agent Detaiis
Agant Company Name: AE Assoclates Youmusientera E;ulldlng Nema or Humber, or both:*
Agent's Ref, Numbar: Buikilng Name: ol House
Agent Flest Name: * Adela -1 - Bullding Numben:
AgentLagt Name: * lEle Address 1 (Strest): * Ugper Yatts O'Muckhert
T:alephona Nusber: ™ ‘ Address 2:
Extenston Nurber: c ‘ " Town/Clyy: » Clackmannanshire
Mablls Number: } ‘ i Country: * UK
FexNumber: . . ‘ Postcode: * FK14 70U

Emall Addrass: *

Applicant Details
Applicant's Tills: * ‘M{s You must enter a Bﬁ!@ing Neame or Numbsr, or bc;th:*
Ottr Tite: Buliding Neme: l '
Applicant’s First Narne: * Gllifen l Building Number: | ‘
Applicant's Last Name: * 1Inﬁna Address 1 (Stceet: \
Company Name: \ Address 2
Telephone Numbert . : Town/City:
" Exlenslon Number: ‘ ‘ Gouniry:
Moblle Nurmber; | . J Posteode!
Fax Numbar: ‘ 7
Emall Addcess: [ ‘
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| Site Address Details

Fult postal address of the stte (including posicede where avallable):

Addeass 1 11 ELISTOUN DRIVE Address &

Address 2: ‘ TowniCiy/Setlement TILLICOULTRY
Address 3: . ‘ Post Code: FK13 8NT
Address 4: . '

Please Identify/descrbe the locatlon of the slte or slies.

Northlng 506784 Easting 207358

Description of the Proposal

application form, or as amended vith the agreement of the planning authority: * (Max 600 characters) ©

Pleass provide a desciptin of the proposal te which your review relates. The descriplion should be the same as glvenin the

Ergction of House and drvaway to the rear - application for tﬁe retnoval of planning conditions & end 6 of planning application
05/00366/FULL ’ '

Type of App!tcatioh

What type of application did you submit o the plannlng authority? *

Application for planalng psrmission (acluding houssholder appllcation but exchuding epplication {o work minerals).
D Apptication for planning permlssion In principta.

U1 Furiher application.

D Application for approval of matters specifisd in conditions,

Whal doss your review relate to7*

E Rafusal Notice,

D Grant of permisslon with Conditlons lmposed.

1 No doctston ceached withln the prescribed peried (hwo months after vatidation date) — deemed refusal.
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Statement of reasons for seeking review

You must stata In full, why you ere sesking a review of the Planning authorily's declslen {or fallure to make a declslon), Your stalement
must set out all makters you consider requlve to be iaken Into accotint In dstarmining your review. If necessary this can be provided as
a separete document In the ‘Supporting Documents’ section: *

. Note: vou are unilkely o have a further oppordunily to add to your stetement of appeal at a later date, so it Is essenlal that you praducs
all of tha Informatlon you want the declslon-maker to fake Into account,

Yot should not howeves ralse any new mattar which was not before the planning authonity et the tme it decided your application #or al
the tirms of explry of the perdod of detormination), unless you can demonsirate that tha new matter could not have baan ralsed hefore
that e or that 1t not belng raised before that fime Is a consequenca of exceplional clraumstances.

{Max 800 characters})

Review of refusal notlce 09/00282/FULL lssued 12 January 2010 dus to the wiltlen refusal of he owners ¢f the readway to allow

the applicants to upgrade ihe road es required in the original planning consent, This refusal to ellow werks to be carrfed cut belng a
material consideration and subsequently making condlilons 6 & 6 Impossible to comply with by the applicant.

Have you ralsed-any malters which were not before the appolnted officer at the time the
delerrination on your application wes made? *

{ﬂ Yes D So

1§ yos, you should explaln In the box, below, why you are raising the new matler, why it was not ralsed with the appolnted offtcar
héfora your applieation was determinad and why you censidsr It should now be coneldered In your review: ¥ (Max 600 characiers)
The written refusal to allow works fo be cared oul was not Tecelvad before tha applicalion was detormined. This refusal was
subsequenily recsived after the appllcation was refused and a letter of infent (o the owners was sent Inforralng them of the Infention
1o carry ol ihe works In order to 'comply with the conditfons imposed on the original planting consent.

Please provida a llst of sil S\J?poﬂing do—iumants, materisls and evidence which you wish to submi with your notice of review and
icnﬁend tto re)ly on In support of your review, You can altach these documents elactronloally later Inthe process: * (Max 50O
aracters * .

Letter fram sollcitors Informing resual {o allow works to be cardsd oul.
Latter to frontagers Infrming Intentlon to carry out works.

Refusal notiea,

) Ske plan

Application Details
Please provide detalls of the applicallon and declslon.
What s the appiicalion reference numbu? * lUQIOOZBZI FULL l
What daie was the application submitied fo the planning autharity? * 0iHi2/58
Has & declsion bean made by tha planalng authority? * [A Yes D No -
Whal dale was tha decislon Issued by the planning autherity? * 12101110 ‘

Review Procedure

‘The Local Revisw Body will decide on the procadure to be used to determine your review and ma¥l af any time durng the review

grocess requice that further informallon or representations he made to gnable them to determiss the review. Further Information may
2 required by one or a combinalion of procedures, such as: wrilten submisslons; the holding of one o more hearing sesstons endlor

Inspscting tha land which is the subject of the review case. .

Can this seview conflnue to a cancluston, I your apinlon, based on a review of the relevant Informalion provid'ed by yourself and other
partles only, vithaut any further procedures? For example, varitten submlssion, hearing sesslon, slle Inspaction, *
\ A ves {1 No
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Ir1 this event that the Local Review Body appointed to conglder your application decldas to Inspect the sits, in your oplaton:
Gan the slte be tleatly seen from a road or public land? *

[ZYesDNo
[ZYesmNe

Is 1t posslble for the slte 1o be accessed safely and without barrlers to entry? *

Checklist - Application for Notice of Review ' -

Please complets the folloving shacklist to make sure you have provicied all the necessary information In support of your appesl.
Fallure to subnilt all this information may result In your appeal belng deemed invaiid,

Have you provided the name and address of the appllcant? * EZi Yes D No

Have you provided the date and raference number of the applicatien which Is the subject of this review? * EZ Yeos D N o

If you are the agent, acling on behall of the appilcant, have you provided delails of your names and
addrass and indicated whether any notles or corres

pondencs requlvad In connecilon with the review
should bs sent {o you of the applicant? * . .
ves [ ] no ] A
Have you provided a statement selting cut your reasons for requlring & review and by what procadure .
{or ao%bin%lion of procedures) youm%h 1hg teview lo be cond%cted? * P . 1/ ves L1 Mo

Noter You must state, In fulf, why you ace seeking a review on your applleation. Your statement must set out all matters you consider

require to be taken Into account In'determining yole revievs You may not have a further opportunlly to add to your staterment of revlew
&t a later date, itis tharefors essentlal thal \(ou submit with your nolice of raview, all necessary infermation and evidence that you rely
on and wish the Local Review Body to cons! . :

der as pant of your review. ’

Please attach a copy of 2ll desuments, material and evidence which you Intend fo rely on (e.g. plans and

deawings) which are now the subject of this review * ['Zi Yes [ ] Mo

Note: Where the revievi relates to a further appilcation 9.9, renewal of planning pemmisslon o modificatien, vardation or removal of a
plarning conditlon or where It relates to an appllcation for approval of malters specified In condiifons, [t Is advlsabls to provide the

application reference number, approvad plans and decislon notice (if any) from the earller consent,

Declare - Notice of Review .

IMWe the applicantiagent cerdify that this Is an applicatlon for review on the grounds stated.
Daclaratfon Name: Adele Ellis

Deadlaration Date: 2610212010
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Wa.te rSfUlB suﬁcilqrs

o el 01250 763530 © fax 01259 763331

76/78 high streat, tllilcaultry k13 Bab © ip 8alloa

ALSO BY FAX ! 01324 823612
Marshall Wilson

LE 18

Falkirk

Our Reft CD/JBAVALK0038-01 (D PDIal 01269 762876)(JS DDIel 01269 768871)
e-mall: cralg. dunbar@watersrule.ca,uk / Jlie, stewart@watererule.oo.Uk

Your Ref; - BT/MDARY 038702
26" January 2010

Rear 8lrg,

Ben Hendorson & Othars —v= William & Glilian Irvine
Ali_aa Shorlff Court — A314/08

We have been forwarded a copy of & letter Issuad hy AE Assoclates, your cllents’
- planking consultants, lesued fo the frontagers of the private saction of Efistoun Drive
. and which Is dated 21% Janueary 2010, For ease of reference we attach a copy,

In the sacond aubstantive paragraph, it indicates that “Mr & Mrs Irvine héve a right of
access aver the road but are not the lagal owners”. Thet, with respant to the planners,
= & fundamental element of the Court action presently pending In Alloa Bherlff Gourt. it -
is, of courss, the position of the frantagers for whom we act that the ivines nelther

own the foad hor do they have any right of access. It Is centeal to the applicstion that
* your ollents have no legsl basis whatsoaver for acoessing thelr property from Ellstoun

Drive and for your clients, thtough thelr planning consultants, to writs such & letter to
the frontagers {Including persons who are hot patty to the present aotlon) 1s qulte
frankly unsceeptable to our clients. The whole purpose of the present progeadings, as
they are being amended &t the moment, Is for the Court to be asked to declars
whethar or not your allents have any rights of access ovel Ellstoun Drive, It is that very
1ssus which 1 fo be declded. As a result of your moat recent amendment, the Court ls

notyet In & position fo make such a dacleion and is hot golng to be In & position to
make such a decision for several montha to coms.

The letter, howavar, Indicates thet works to commenaé oh the road are golng to start,
probably, on or about Monday 16" February 2010, We have no ldea what will be
Invoived th those works but undoubtedly it will Involve, to some degres, the digging out
of the road and distuption to the frontagers in Elistoun Drive. Whatever may be the
“actua) physleal Impact upon the road, It remains the position of our clients that your
clients have no right to access that road ner Indsad fo Instruot any contra

gﬁs to

v watarsnde.couk

diractors o sleven k. waters, staphen rule
goiloltor o ¢ralg dunbar

watersruta 18 the trading name of watersritle Imied (tompeny nurmhsr SC261414)

;




26-Jan-2010 04:44 PM vatersrule 01259753331 213 -

Eroceed with operations upon i, As the planner's letter tightly polnts out, your clients
ava no basis to Interfare with that road as it is not within thelr ownarship,

Unless, wa recelva by 12 noon on Thursday 28" January 2010 a full unequivocsl and
irrsvocable undartaking that no works will be commenced upen that private section of
the road which lles within the ownership of our ollents and that no further contractors
wiil be instructed by your clisnts fo pass over that private section of the road for any
purpose assoclated with such wotks, we wil have not option hut to make an
application to the Cowurt for an Interlm interdict In terims of Grave 3 there already being
a continuing order In terme of our ariglhal Grave 2, as amended. You wilf be aware
that our previous appllcation for interim interdlct was continued untll the Dist of Debate
In anticlpation that the Debate would take place In Qetober, That did not take place nor
did the Januaty Debate. No impact upon the road, however, was foressen [ast week

when this case called In Caurt but thers Is now clearly evidence that there is about to
ne a major Impact upon the road.

(Slven that the very Issue at the centre of this case has yet to be decided, it seems to
us that the balance of conveniencs claarly favoura the pressivation of the stalys guo
however unusual that might eppear. In all the clroumstances, therefore, we look

forward fo recsiving the relevant undertaking faifing which the Inevitable consequences
wiil foliow,

Yours faithiully
walararule

o+ = - .
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AR, ASSOCIATES
~ SPECIALIST PLANNING CONSULTANCY

373

21 January 2010
Dear Mr & Mrs Connor '

MR & MRS W IRVINE, 11 ELISTQUN DRIVE, TILLICOULTRY, FE43 6NT
PLANNING APPLICATION FOR THE REMOVAL OF CONDITIONS 5 & 8

As you may be aware the plannirig application for the reroval of the ahove conditions attached to
Mr & Mrs lrving's origingl planning congent has been refused by Clackmantianshire Council,

Please-beraware that-Mr8.Mrs Indevdidhaanpeatingagainshidsderislen-ht-duatethe vary poar
condltlon of tha road and as & gesturs of goodwill to thelr nelghbours, Mr & Mrs Irvine will ba
Instructing a contracter to begin the Instigatlon of the works. Please note that it Is antleipated that
the works may . commence on or erolnd the 15™ Februaty 2010 unless any unforesean
clreurnstances pravent the start of the rapairs. As Mr & Mrs Irvine havs a right of access over the
road but are not the tegal owners of this section we raquira wiltten censent from the frontagers In
order for these works to commence. Wa would therafora ba grateful if yvou could sign and complate

the section below and return it to this offica In the stampad addressed envelops ao that the works
can be arranged and commenes in & timely manner,

Please note that without the written consent of the frontagers ‘che Works canndet commence,
Many thanks In advance for your asslstancs in this matter.
Yours falthfully

Adela Ellls
AE Assoclates
For and on hahalf of Mr & Mrs Irvlhe; .
THE TOLL HOUSE
URPER YETTS O MUCKHART .
CLACKMANNANSHIRE
FK14 71
Tel: 07758 2648304

spassocietos@itintonet.com

- 5 e -




AE ASSOCIATES
SPECIALIST PLANNING CONSULTANCY

21 January 2010
Name & Address

Dear

MR & MRS W IRVINE, 11 ELISTOUN DRIVE, TILLICOULTRY, FK13 6NT

PLANNING APPLICATION FOR THE REMOVAL OF CONDITIONS 5 & 6

As you may be aware the planning application for the removal of the above conditions attached to
Mr & Mrs lrvine’s original planning consent has been refused by Clackmannanshire Council,

Please be aware that Mr & Mrs irvine wil be appealing against this declsion but due to the very poot
condition of the road and as a gesture of goodwilt to thelr nelghbours, Mr & Mrs lrvine witl he
instructing a contractor to begin the Instigation of the works. Please note that It Is anticipated that
the works. may commence on or around the 15" February 2010 unless any unforeseen
circumstances prevent the start of the repairs. As Mr & Mrs lrvine have a right of access over the
road but are not the legal owners of this section we require Written consent from the frontagers in
order for these works to commence. We would therefore he grateful if you could sign and complete

the section below and return it to this office in the stamped addressed envelope so that the works -
can be arranged and commence In a tirnely manner.

Please note that without the written consént of the frontagers the works cannot commence.
Many thanks In advance for your assistance in this matter.

Yours faithfully

Adele Ellis
AE Assatiates

Eor and on behalf of Mr & Mrs Irvine,

THE TOLL BOUSE
UPPER YETTS O° MUCKHART
CLACKMANNANSHIRE
FK14 7JU
Tel: 07758 268394

ae.associates@btinternet.com
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NAME:

ADDRESS:

I/We give our consent for Mr & Mus Jrvine of 11 Elistoun Drive fo commence the requisite works
along the section of Elistoun Drive which is understood to be in private ownership.

Sigﬂeé N N NS R PR LEES R susaecnman LEREXEEY)

Comments!
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CLACKMANNANSHIRE COUNCIL
. TOWH AND COUNTRY PLANNING {SCOTLAND) ACTS

B}  REFUSAL OF PLANNING PERMISSION
. ggﬂcanl;

_ Agent

Mrs Gi!tlan Irvlne Adele Ellis

11 Fistolin Dva Tha Tolj House
Tiligouey . P Upper Yétts O'muckhart
Clacknidnfarishire B Clackmannanshire
FRIBGNT . . -

FKi4 730

'*m‘é collngl hé?éﬁy‘ﬂé#ﬁ‘é'e é’}.@\ﬂiﬁﬂb PERMISSION for thet-

Erec*ciog of bLise And Dr}a{eway thpiication for the Removal of Planning cﬂndltions 5and 6 of

PIanfﬂng App _catlbn 05/ 9.:;66/5

E.ld-e {8 access
gra[cl% ﬁ\ ek
.appliéa ,'gTj,_ tbe?efor_

1 of rodd lmpro\rements belig In piage The
hﬁa{e memg};_tary ‘i‘

4 _'f k(he Clackmannanshire Local Plan 2004 apd the

AT AND ENVIRORMENTAL SERVICES

Subimit 4 ?ianrﬁng J\ppllcallon ontine at S 1unn1ne Eotlaird,

- Yiew Totms, driwings and comments ot wonv.tlackiswe B ofe,ukieg\anningz




NOTES FOR GUIDANCE

L

.6'0

ol
the ]attef date,

'if thB appifa?int i ayg:;e\réd by the dedision to tefuse perrititsion for 67 Sppidy 5%
ofditiar h_r:

Please examine yuq; decis]on nntlce cateﬂﬂly. It descrlbes the degel pmedt fo which the deelslo

relateis, inchides auy coh(iiﬁ@ﬂs thgt misst be co;nplled with g\na oxglams the reasons for the
deeistof.

Pléase algo read ._t]u_g"fdﬂé‘liﬁﬂg g‘(}idan’ee. lt gbtliéjps finporiant iﬁf@rx_ﬁgion regarding
+ e diiialion of the pechtisston
righfs ofraview

¥ teqqkemenjs for furthcr noiiﬁcaﬁoz’s 1o the Caune[l and
* the pubhcjsmg ofthe deyejopméni .

. Scction 59 Town sind Gounlry Planithig (Scnﬂami) Act i§97 s ﬁmehﬁed by ihe Planning ete,

(Scatland) e\ct 2(196 Plannina 'Petmission InPr nq[p'le' _

{8) T the case of matters spef.'iiL ed by eopd;tlm‘;s i‘uﬁher ép 51t On(s) for gpprovak inust be
madeiéihe Cotmeil tiok Jater than the eXplration oF3 years beglgitigw {th ihe date of this

.permlssionz Oihengise, il ptanmng pemussion]apses oh !ha& ({aie

(b} T hig development o Which Ehls permigsion iglates must be hegun riot later thfm the expiration
of3 ye

5,yers from the dqte bfflils pefmission g¢ \ﬂ'ilhm {ha: §Xpizat10nof 2 3ears frofn the final

\‘oi‘ matiers spécified wh‘ichever1§ ﬂlgigtér Oi!{éﬁvfse, ihe ptanning pemﬂsston lapses on

Secﬁon 53 Tovm and Counlry P}annmg (Sco!land) Attas armanﬂed by ‘the Planiiing efe, (Scotland)

AckB0064 Piannlng Pemnisslon: Ufess otherwise siated overlea, the déyelopment th which this
permlssjnn Felales must be heghin not Tatér than the expiration of 3 yeacs from ‘e date of this

pﬁf 1ss[on Otherwise, fhe ?Eanmng petmission lapses on that date,

lilred hy h
su'bject fo
bt!'iif ?-BA

¢¢t of the propoged development, o7 10 feant. permissioz; forg
4pp icant may fequzre the planmug autisomy to revlaw {he ca

The Head of Admlnls\rahon and Legal Services
Clackmannagshir& Céuicit

The Nauce of Revlew form is available to, dawiload on the Counsil Websgte i
s clekdeb bia ik, ‘Altefnatively, stid an el with your ianie dad hddréss 0
de?e\opmen! senz Ices@etacks go, {and Ve il hizange fo send a forii loJou..

Noflftcation ot‘ limiattqh of Dayélapmé'nt

Onge it s been &ec!ded on £ié dafi to St WOTK ot tye developrieyit 16 w}ﬁc;‘h fhls permissspn
rnc}.!a”tv:sA the dgveloper must inform the Couriéll F that dite as Soon s {spracticable and
ce\"t'alr]i'y before stariing work, ‘Thisis termed Notification of Intention ni‘De‘/eldfs':ﬁ'ént

(N1D), Falhire to glve such notice to the Counell consthutes a breach of plansiing cohival.
Tlxe not:f‘nca\lsn ritust includes

o The date on which the dévelopment is iikely to comiience.

Sublt a Planning Apgtication callre at ywivw eplanning seollasd eovaik

View fotms, drawings and comments at w“w,claet;ﬁweé,mg.uk!éplaﬁnine;'
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Bosks oriot &

(i) “The full fuirivo and address oFthe ﬁé_r"son Intending tb caffy Ut thé development, -

ity e it v and eddress of e fhowier {f fidy acp &R pitson.
(i T

Fhe: Do hme 4 coftact dddresdidetalls of the site igint At ot pbfog abpotited ta
avgises the devélopmient, R

49] The‘ré?érqnpgi 1‘_uinﬁ‘§§g‘ a6d daté of fssiié of the planning permlsslon,
Notiflention of 'C.dlif‘;ilcﬁg_;i_ sf Dévélopment

Onge the development £6 whichihls pimissigh felates hasbeen completed, the spplicant or
develaper mus}, gs s00n g5 practicable, notity the Counoll accordingly. Thists teraed -
Notificatlon of Completion of Development (NCDJ. Ifthe development is carried out in phaiss;
thd rotification must be Issugd ta the Coinich as sdon as practicible afer each phiate,

Dlspiny of Notice while Developrient Is carrled out
Ifthis pemission telates to 4 fiational, major or bad neéighbsue developnierit {such as a public
od taksali§)ihé spplicant of devéloper must, fo the duration of the development,
"Sj:igg.sj “The sigh(s) must be displayed in 2 prominent place st or in the vicinily
4dily Vistble tothe public, Pailitre to display the sign(s)/natice white
lopmient constitutés a breach of plansing contrel. The information to be

ALEBIE, dhd b
Etrylag it the developn
displayed fulist tighide:-

I *r'h‘ﬂgﬁétiai;:f:a:_%iheﬁeyge;‘@;pmen'f._'_

. () Ay dndltlons efachied 1% plailris petailsslon.

@y e oy i s ddvetgpec,

(19§ ke dabe o AGH Blorig Geritislof was gisnted:

" elatiis T the land

11,

1 porsiisat

) i plamilel B RTEY refbvencs wiibee.

(vl Adesdprion of oy dovelopisei;

(b ol i o il o ol foralites el 0o dovolopnens i
oyelopient sérvicos@elacksimaniuk of Devilopitient Sefvicss, Cladkmanianshice Coindll, .
Kilidralgs, Greaniside Siteet, Allog, FR10 288,

o 16 deyBlop fand Is relhied bf granted 's.i.ib{ ¢t fo condifofisahd Uy ovner of fh lanid
the land Jias becoms fiitapable of reqssiiably benstiolal st In is'existing'state and -
Gafiic 6 jéndéred capible of reasohably benefictal use by the dattying out of any dsvelopifient
yihich Fas beed Sravould be perilied, tﬁs’, swner ot the land may serve on 1hé planuing dithority
a ptircheise noticd réquiring the purelias g ilje owner of the lind's jerestin the land in
 @vdotdahet svith Pavt § of the Towd aiid Cobntry Planning (Scotland) Ast 1997,

1t sl be uaderstopd thaf (i3 poriiision dops not carry with it any necessary copsent o
-app¥aval to the jireposed Qe}'élt{pﬁigq;‘\'_f_n;ig};@ﬂi_er statutory enactments, In partieular, it
daes not ponsiiufe ipp¥oyal undei the Buliding {Scotland) Acts, The Water Environment
{Confrdlled Adtlviiles) (_‘“Sfééﬁi‘\f‘g'jﬁ)'REguIﬁ"tioiﬁ or Ronds (Scotland) Acis In vespeet of street
works, '

Subitit s Planning Application dntine ot inyiv.ephinilae.séotland cov.k

View Eqr:ﬁé,:giré\'éings and c'q'mments af y\;\\r\.v.'c'ta'ckqweb,pra.ukfc‘g’ fanning/
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APPLICATION NUMBER: DQ[OOZS‘.Z/FULL
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Mrs ilitan Trlne _ . Adele Fllis

11 Ellstoun Diive - . Lo i THETolHouse
“Tillicaultry - L per Yelts O'tiilickhian: -
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FK13 6NT o '

- BA4Y10

Prdposal; Erection OF Holisé And DrweWay - Applicatlon fpr the Removai Of

}anmqg Condit!ons Bahd 6 of P!anmng Appl!cation 05/00366/FULL

Locatt on 11 Elistom‘: Drive, Tilhcou!try, C!ackmahnané;hlre, FKiB 6NT

Tvpe Qf Appﬂcation‘ Fuli Pianning Appﬁcation
Dated' iz Saﬁan 2010

Deds!on' REFUSED

! agp Ication if af) rb\red Wollld allbw the propoded, new.hdﬁs'e to: be

oteupied Without a lequate dccess roz}d agrahge‘m___nts todeive ity agd

_plari _ permission Walld nt have heén granted fe lise m thé A
¢.6f & packads of Foatl improveménts belg it

tharefora coritrary to Pollcy RES 4 &F the Click mamanshlre Local P!an 2004

aiid the felated Supplementary Advice Note, SAN 2

27he reasons for the condlﬁons aré va ld and thére gre no mateﬂal chan esin

Y
circumstanqes {0 1ndieate that they shotld othem)fse be, removed or In apy
othge: wav V?Fled.

Stlmit a Planiing Applichtion anime at www.eplanning seotland.gov.uk

View l‘orms, drawings anrl comments ot wwne clacksiveb.ors .u'afe' lanaine/
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Proposal Detalls
Proposal Name

Proposdl Description

Add‘ress

Local Authorlty

Application Status

~ Form

Main Detalls

Chacklist

Declaration

Suppotting Documentation
Email Notification
Payment Method

Afttachment Details
Elistoun Drive

Elistoun Drive Amended
Notice of Review

Notlce of Review
refusal notice

scotapp

watersrule

Review of refusal of application
09/00282/FULL o
To review the decision to refuse the

ahove application for the removal of
conditions & and 8.

11 ELISTOUN DRIVE,
TILLICOULTRY, FK136NT
Clackmannanshire Councll

complete
complete
complete
complets
complete
complete
Incomplets

Attached
Attachsd
System
System
Attached
System
Attached
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THIS PAPER RELATES TO
ITEM 3(ii)
ON THE AGENDA

CLACKMANNANSHIRE COUNCIL
TOWN AND COUNTRY PLANNING (SCOTLAND) ACTS

REFUSAL OF PLANNING PERMISSION

Applicant Agent

Mrs Glllian Irvine Adele Ellis

11 Elistoun Drive The Toll House
Tillicoultry Upper Yetts O'muckhart
Clackmannanshire Clackmannanshire

FK13 6NT FKi4 73U -

The Coundil hereby REFUSE PLANNING PERMISSION for the:-

Erection Of House And Driveway - Application for the Removal of Planning Conditions 5 and 6 of
Planning Application 05/00366/FULL.

11 Elistoun Drive, Tilllcoultry, Clackmannanshire, FK13 6NT,

In accordance with your application and plans Ref, No:- 09/00282/FULL dated st December
2009 '

For the foliowing reasons:-

1, The application If approved would allow the proposed new house to be occupled without
adequate access road arrangements to serve it, and planning permission would not have been
granted for the house in the absence of a package of road improvements being in place . The

application Is therefore contrary to Policy RES 4 of the Clackmannanshire Local Plan 2004 and the
related Suppltementary Advice Note, SAN 2.

2. The reasons for the conditions are valld and there are no materlal changes In
circumstances to indicate that they should otherwise be removed or In any other way varied,

$ubmit a Planning Application online at www.eplanning scotland.gov.uk

View forms, drawings and comments at www.clacksweb.org ul/eplanning/
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NOTES FOR GUIDANCE

1. Please examine your decision notice carefully, It describes the development to which the decision
relates, includes any conditions that must be complied with and explains the reasons for the

decision. :
"2, Please also read the following guidance. It contains important information regarding
* the duration of the permission
* rights of review
* requirements for further notification to the Council; and
# the publicising of the development.

3. Section 59 Town and Country Planhing (Scotland) Act 1997 as amended by the Piann'iug ctc.
{Scotland) Act 2006 - Planning Permission in Principle:-

(a) In the case of matters specified by conditions, further application(s) for approval must be
made to the Council not latef than the expiration of 3 years beginning with the date of this
permission, Otherwise, the planning permission lapses on that date.

{b) The development to which this permission relates must be Eegun not later than the expiration
of 5 years from the date of this permission or within the expiration of 2 years from the final
approval of mattets specified whichever is the later. Otherwise, the planning permission lapses on
the latter date, :

4. Section 58 Town and Country Planning (Scotland) Act as amended by the Planning ete. {Scotland)
Act 2006 - Planning Permission; Unless otherwise stated overleaf, the development to which this
permission relates must be begun not later than the expiration of 3 years from the date of this
permission. Otherwise, the planning permission lapses on that date.

5.

If the applicant is aggrieved by the decision to refuse permission for or approval required by a
condition, in respect of the proposed development, or to graut permission for approval subject to
conditions, the applicant may requite the planning authority to review the case undet Section 43A
of the Town and Country Planning (Scotland) Act 1997 within three months from the date of this
notice. The notice of review should be addressed tor-

The Head of Administration and Legal Services
Clackmannanshire Council

Greenfield

Alloa FK162AD

6. The Notice of Review form is availabie to download on the Council website at
www.clacksweb.org.uk. Alternatively, send an e-mail with your name and address to
development_services@clacks.gov.uk and we will arrange to send a form to you,

Notification of Initiation of Development
Onice it has been decided on the date to start work on the development to which this permission
relates, the developer must inform the Council of that date as soon as is practicable and’

certainly before starting work, This is termed Notification of Intention of Development

(NID), Failure to give such notice to the Council constitutes a breach of planning control.
The notification must include:-

{i) The date on which the development is likely to commence.

Submit a Planning Application online at www.eplanning.scotland.gov.uk

View forms, drawings and comments at wvw.clacksweb.org uk/eplanning/
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(i) The full name and address of the person intending to carry out the development,
(iii} The full name and address of the landowner if they are & different person.

{iv) The full name and contact address/details of the site agent or other person appointed to
oversee the development.

{v) The reference number and date of issue of the planning permission.
Notification of Completion of Development

Once the development to which this permission relates has been completed, the applicant or
developer must, as scon as practicable, notify the Council accordingly. This is termed
Notification of Completion of Development (NCD}. If the development is carried out in phases,
the notification must be issued to the Council as soon as practicable after each phase.

Display of Notice while Development is carried out

If this permission relates to a national, major or bad neighbour development (such as a public
house or hot food takeaway), the applicant or developer must, for the duration of the development,
display one or more signs. The sign(s) must be displayed in a prominent place at or in the vicinity
of the site, and be readily visible to the public. Failure to display the sign(s)/notice while

carrying out the development constitutes a breach of planning control. The information to be
displayed must include:-

(i) The location of the development.

(ii) Any con(ditions attached to the planning p.ermission.
(iif) The name and address of the developer.

(iv) The date on which platning permission was granted.
{(v) The planning authority reference number,

{vi) A description of the dévelopment,

{vii} A note of the Council's contact details for enquiries relating to the development, which is

development_services@clacks.gov.uk or Development Services, Clackmannanshire Council,
Kilneraigs, Greenside Street, Alloa, FK10 2EB.

Tf permission to develop land is refused or granted subject to conditions and the owner of the land
claims that the land has become incapable of reasonably beneficial use in its existing state and
cannot be rendered capable of reasonably beneficial use by the carrying out of any development
which has been or wouid be pernitted, the owner of the land may serve on the planning authority
a purchase notice requiring the purchase of the owner of the land's interest in the land in
accordance with Part 5 of the Town and Country Planning (Scotland) Act 1997,

It should be understood that this permission does not carry with it any necessary consent or
approval to the proposed development under other statutory enactments. In particular, it
does not constitute approval under the Building (Scotland) Acts, The Water Environment

{Controlled Activities) (Scotland) Regulations or Roads (Scotland) Acts in respeet of street
works,

Submit a Planning Application online at www.eplanning scotland. gov.uk’

View forms, drawings and ¢comments at www.clacksweb.org.uk/eplanning/
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THIS PAPER RELATES TO
ITEM 3(iii)
ON THE AGENDA

DEVELOPMENT SERVICES
CLACKMANNANSHIRE COUNCIL

REPORT OF HANDLING
PLANNING APPLICATION DELEGATED REPORT

Application Ref, No. 09/00282/FULL Date of Site Visit: Various

Description Of Proposal  Erection Of House And Driveway - Application for the

Removal of Planning Conditions 5 and 6 of Planning
Application 05/00366/FULL

’Location: 11 Elistoun Drive, Tilhcoultry, Clackmannanshlre, FK13

6NT

Summary of Consultation Responses

Roads: The eastern section of the road is unadopted. The road has deteriorated during
the construction phasé of the house. The application should be refused.

Number Of Neighbours Notified

14 | Number of Objections 26

Summary of Representation(s)
A total of 14 neighbouring propetties were notified of the application.

Twenty six objections and two letters of support have been received from the parties
listed in Appendix 1 to this report.

Objections are summarised below:

e The applicant agreed to upgrade the road and should abide by the planning
conditions.

The condition of the road has deteriorated since construction of the house began,

and as a result of construction traffic over and utilities being installed under it, to

service the house. Comment: Whilst there has clearly been a deterioration in the

condition of the road over the period the house has been under construction, the

Service is unable to say with accuracy, to what extent this deterioration is

attributable to the construction of the house. The purpose of Conditions 5 & 6 are

nonetheless still relevant to the road in its current condition.

The road in its current condition is unsafe for vehicles and pedestrians.

The road in its current condition is detrimental to the amenity and environment of

Elistoun Drive,

e The applicant has had several years to comply with the condition this is a
prerequisite of occupying the house.

Statements in the applicant's supporting letter are not accurate and there are no
impediments to the works being carried out. Comment: The Council has

received submissions for the applicant's agent and also from owners of the
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private section of road regarding the carrying out of the works required by the
planning conditions. Based on the evidence in front of it, the Service has
concluded that no compelling evidence has been submitted fo demonstrate any
impediment, physical, legal or otherwise, fo the applicant carrying out the
required improvement works on the private section of road.

Letters of support are summarised below:

e The road has always been in poor condition, and recent damage has largely
been from flooding, rather than construction of the house. Comment: Whilst
there has clearly been a delerioration in the condition of the road over the period
the house has been under construction, the Service is unable to say with
accuracy, to what extent this deterioration is attributable to the construction of the
house. The purpose of Conditions & & 6 are nonetheless still relevant to the road
in its current condition.

e The applicant should be allowed to occupy thelr house. Comment: The terms of
the conditions require road upgrading and a submission/approval of g
maintenance regime to be in place prior to occupation of the house, and are part
of the Planning Approval granted on 1 February 2008.

o Parties responsibie for the road should maintain it.

Summary of Supplementary Statements

The applicant's agent submitted a Justification for Removal of the Planning Conditions,
the key elements of which are summarised below:

The house is now nearing completion, and could soon be capable of occupation.
The Council's website indicates that the section of road in question is not private
but adopted by the Council.

The road changed ownership without the applicant's knowledge and without any
clause or stipulation requiring upgrading of the road in association with the
construction of the new house at 11 Elistoun Drive. The Conditions are therefore
now unenforcable.

In a gesture of goodwill, the applicants have sought permission from the owners
of the road to allow work to upgrade it to be carried out. This has not been
successful.

~ The owners of the road have declined to meet {o discuss a resolution to the
impasse,

e The requirements of the conditions is disproportionate to the scale of
development and cannot be reasonably enforced.

Bringing the road up to adoptable standard requires agreement between the

owners and Council and no such agreement is in place.

e Works to upgrade the road cannot take place until flood prevention works are
complete. Itis unclear as to when this will be.
The applicants cannot occupy there house without removal of the conditions.

The conditions could be amended to allow occupation, and an alternative
arrangement for road enhancement agreed.
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. Summary of Section 75 Planning Obligations.
None.

Site History |

05/00366/FULL - Erection Of House And Driveway To The Rear of 10 Elistoun Drive,
Tillicoultry - Approved on Conditions - 01/02/2008

The original application to which this current application relates was to erect a single
house in the grounds of 10 Elistoun Drive ( at that time owned by the applicants). No.10
was sold to a third party prior the commencement of works on the proposed new house.

Elistoun Drive is a cul-de-sac off Moss Road, Tiflicoultry. The road is 251m long, the

first 159m of which are adopted by the Council. The remainder is a private unadopted
road serving, at that time 5No. houses. .

Conditions 5 & 6 of 05/00366/FULL: ‘
5, Prior to occupation of the proposed houss, improvements to the private section
of Elistoun Drive, from the end of the publicly adopted section, shall be fully

implemented, in accordance with the details specified on stamped approved drawing
ref. PL-01 "PROPOSED SITE PLAN".

6. Prior to occupation of the proposed house, a schedule of maintenance for the
private section of Elistoun Drive shall be submitted to and approved in writing by this

Council. Thereafter, maintenance of the road shall be carried out in accordance with
the approved schedule.

Reasons 5 &6

5. In order to ensure a satisfactory standard of access to serve the proposed
development.

8. Inorder to ensure the ongoing maintenance of a satisfactory standard of access
to serve the proposed development.

Relevant Development Plan Policies
Clackmannanshire Local Plan 2004

Policy RES 4 Infill and Backland Development - states that developments will be
considered favourably where they meet the requirements of SAN 2 (Infill Residential
Development) and in particular they must (amongst other criteria) provide appropriate

access and parking to meet the Council's Development Roads Guidelines and
Specification.

Otﬁer Material Considerations

e Representations
e Current condition of the road
¢ Current status of the development

;'\
('..i




Key Planning Issues

In its assessment of application 05/00366/FULL, the Council as Planning
Authority considered that the condition of the private section of road was a
material consideration. The road at that time being of a broken, uneven surface
with several large potholes that were often filled with water.

Roads and Transportation, in their consultation response, recommended refusal,
fargely based on the issue of additional development being served off a section
of sub-standard private road, and also indicated that it was unlikely the road
could be brought up to adoptable standard.

Policy RES 4 of the Local Plan requires new infill developments to provide
appropriate access to meet the Council's Development Roads Guidelines and
Specification {DRGS).

Whilst it was considered inappropriate to approve additional development off the
road in its current condition, and bringing the road up to the standard specified in
the DRGS was, based on Roads and Transportation advice, not possible, it was
nevertheless considered that a package of road improvement, commensurate
with the scale of the development, was both reasonable and necessary if the
application were to be approved. This approach is in line with the aims of Policy
RES 4, in terms of ensuring suitable access arrangements for new houses.

The applicant agreed to prepare a package of road improvements to be carried
out by them in relation ta the development of the proposed house. The
applicant's agent prepared a plan showing such improvements (PL-01
PROPOSED SITE PLAN), and the application was duly approved on 1
February 2008, subject to conditions, including Conditions 5 & 8, requiring such
improvements, and a maintenance regime to be in place before occupation of the
house.

Following the grant of planning approval, construction of the house did not start
immediately, and once underway has taken considerable time to complete.
Authority for Temporary Occupation or Use has in fact only recently been issued
by Building Standards, on 18th December 2009.

Since the grant of planning approval, the condition of the private section of road
has deteriorated further. During that time the road has been subject to not only
normal wear and tear from domestic traffic and weather, but also a serious flood,
activity related to installation of flood prevention measures and construction
traffic/installation of utilities related to the new house. lt is not possible for the
Service to estimate with any great accuracy the extent to which any of these
events/activities on their own has impacted on the condition of the road, aithough
many representations attempt to do so.

On 10th March 2009, the Councif were advised that the ownership of the private
section of the road had changed, and that three of the frontagers (not including
the applicants) had acquired if.

Construction work on the house has continued towards completion and as noted

above, Authority for Temporary Occupation or Use was issued by Building
Standards on 18th December 2009.

Summary




Planning application ref: 05/00366/F ULL for the erection of the house was

submitted on 31 October 2005.
The applicant's agent submitted a
proposed for the private section of
Planning permission was granted
(notably conditions 5 &6).

Works commenced on constructio

The current application to remove
November 2009.

plan showing a pa'ckage of improvements
road on 22 December 2005.

bn 1 February 2006, subject to conditions

1 of the hduse.
Conditions 5 & 6 was submitted on 17

A Temporary Habitation Certificatd was issued to the applicants Authority for

Temporary Occupation or Use was

December 2008.

issued by Building Standards on 18th

and they relate to a package of road improvements proposed by the applicant

Itis considered that the Condition{S & 6 are both reasonable and necessary,

prior to the grant of planning approyal.
In reviewing the road in its current tondition the purpose of the conditions is still

valid.

Having reviewed the applicant's submission and representations, the Service can

see no compelling argument that indicates the conditions should be set aside, -
nor clear evidence of any impediment, legal or otherwise, preventing the
approved road improvement works|from being carried out.

» Taking account of the above considerations, the Service sees no reason to allow
removal of the conditions, nor suitable variations to the conditions that would -
satisfy the requirements of the planning permission in respect of the road.

* In addition, the Service will require
should the house be occu

fulfilled.

Recommendation

Delegated X
Approve _
Refuse X |

Notification Letter |

Final Checklist

Photographs on file
Plans annotated or coloured

Covering letter to applicant/age

[ ]

- Approve with conditions (see below)

to consider the use of enforcement powers

pied without the requirements of Conditions 5 & 6 heing

Referral

Referral to Historic Scotland 1 |

2 complete sets of plans

Letter(s) to objectors

Instructions to admin support
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............

{Case Officer) Date |{ / / / /o

& (Team Leader 17 % d -
" Dev Quality) Date ............/fof

1. The application if approved would allow the proposed new house to be
occupied without adequate access road arrangements to serve It, and
planning permission would not have been granted for the house in the
absence of a package of road improvements being in place . The
application is therefore contrary to Policy RES 4 of the Clackmannanshire
Local Plan 2004 and the related Supplementary Advice Note, SAN 2.

2. The reasons for the conditions are valid and there are no material changes

in circumstances to indicate that they should otherwise be removed or in
any other way varied.

AuthoriscH s

‘ Reasons for Refusal

Plans relating to the decision:-
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THIS PAPER RELATES TO
ITEM 3(iv)
ON THE AGENDA

Poter Broa@foot!CLACKS To Gillian White/CLACKS@CLACKS
¥/ 2610312010 09:40 ce
bee

Subject Fw: Planning Application refs; 05/00366/FULL;
09/00282/FULL

Glilian

See below for another submission to the LRB,

Peter

----- Forwardsd by Peter Broadfoot/CLACKS on 26/03/2010 09:40 -—-
% “Ben Henderson®

To <pbroadfcot@clacks.gov.uk>

= oc
25/03/2010 22:37

Subject Planning Application refs; 05/00366/FULL; 08/00282/FULL

Dear Mr Broadfoot,

Removal of Planning Conditions 5 and 6 of Planning Application Reference 05/00366/FULL
Application for review of declsion

Further to my submission in respect of the Local Review Body's consideration of the above:-

I wish to draw to your attentlon the passage in Stephen Bell's email, highlighted in red
below, which | consider relevant to the applicants' contention that they are being denled

access by the owners of the private roadway, and are therefore unable to comply with
Planning Conditions 5 and 6.

To date the Irvines have not acted upon Mr Bell's advice - they did not contact myself, the
Woalkers or the Connors.

No work has been done on the road and the [rvines failed to meet the deadiine for
completion of the works,

Yours faithfully,

Ben Henderson

----- Original Message =-=~-
Trom: Stephen Bell

To: Ben Henderson
Co: §




Subject: Re: Elistoun Drive: Access for compliance with planning conditions.

Dear Mr Henderson,

Thank yout for yotlr e-mall,

The background information on the court-action Is very helpful In understanding the context, This is of
course the first time 1, or any officer of the Councl, has had such a clear and fulsome explanation of
the background to the court action you and your nelghbours have taken,

Following previous reassurances from your sollciter, that there were no barriers to Mr and Mrs. Irvine
compieting the work In order to comply with the conditions, | wrote to them advising that they should
urgently seek agresment with yourselves to procsed and completa the work to the road by the due -
date of 22nd March. This would then allow them to occupy the house in compliance with the conditions
and the tetms of the Notice. '

[ have instructed officers to inspect the site this week to establish whether or not the house is occupled
, for the purposes of the planning conditions and the nolice, and whether or not the work to the road
has been completed. :

Meanwhile you may be aware that Mr and Mrs Irvine are sesking a Review of the officer decision to
refuse to vary the planning permission by deleting Conditions 5 and 6.
| understand that the Local Raview Body will consider the case on 15th Aprll.

Pending the outcome of the Review [t would be Inappropriate for officers to take any further action with
regard to the Breach of Condition Notice,

Yours sincerely,

Stephen M Bell

Head of Development Services
Clackmannanshire Council
Klincraigs

Greenslde Streat

Alloa

FK 10 1EB

Tel 01259 452514

................

This message contains privileged and confidential information intended for the addressee(s)
only, If this message was sent to you in error, you must not disseminate, copy or take any '
action in reliance on it and we request that you notify the sender immediately by return email,

Opinions expressed in this message and any attachments are not necessatily those held by

Clackmannanshire Council or any person connected with the organisation, save those by
whom the opinions were expressed.

Please note that any messages sent or received by Clackmannanshire Council's email system
may be monitored and stored in an information retrieval system.

This foothote also confirms that this email message has been swept by
MIMEsweeper for the presence of computer viruses.

www.clearswift.com

------------
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By email io pbroadfoot@clacks.gov.uk 25 March 2010-03-25

7 Elistoun Drive
Tillicoultry
FK13 6NT

Mr Peter ] Broadfoot .
Head of Admlnistration and Legal Services
Clackmannanshire Council

Greenfield House

Alloa

FK10 2AD 25 March 2010

Dear Sir,

Removal of Planning Conditions 5 and 6 of Planning Application Reference 05/00366/FULL

Application for review of decislon

Thank you for your letter of 12 March 2010 anent the ahove.

In respact of the applicant’s request for a review by the Local Review Body of the Appointed Person’s
rejection of their application for removal Planning Conditions 5 and 6 :-

Watersruls istter of 26 January 2010

1, During 2008 a paitern was set of construction works belng carrled out on the Falrways/ 11
Elistoun Drive development which directly impacted upon the other residents of Elistoun Drive and their
properties. These works wera carried out without notification of, or consultation with, those affected by
them. Scant regard was shown for the convenlence or safety of the residents, or for their rights of access

to their properties. Works were carriad out which damaged the properties of others, disregarded property
houndaries, and damaged existing services / utilities.

2. in late 2008 the developer unilaterally declared an intention to excavate along a 50+ metre iength
of Elistoun Drive In a manner which would again Infringe residents' rights of access to their properties and
leave behind both open and temporarily back-filed excavations for an extended and indeterminate perjod.

3. . Not being owners of the roadway at that time, the affected residents had little 'Eeverage to protect
their interests in the face of this threat of furiher damage, distuption and Inconvenience. The only rights

which they could exercise were their existing servitude rights of access to thelr propetties as recorded in
thelr properiy deeds. 4

4, The court saw fit to protect these rights from impediment, obstruction or interference by the
developers by grant of an interim Interdict on 23 December 2008,




By emall to phroadfoot@ciacks.gov.uk 25 March 2010-03-25

Effect of the Interim interdict

5. The effect was, that in order to carry out works which, even temporarlly, caused Impedimant,
abstruction or interference with the residents’ rights of access to their properties, the devsloper raquired
to obtain the agreement of individual residents to parmit this temporary compromise of thelr access fights.

B, Prior to granting this permission, the residents quite reasonably required details of the nature and
timescale of the works, and the proposed duration of the unavoidable impediment to accessing their

properties. On receipt of this information, permissions for the works affecting access to properties were
duly glven, thereby enabling thelr execution

7. In my own case, } was provided with a description of the works affecling access to my property,
their maximum duration, and reassurance that the excavations would be back-filled and the road surface
made good without undue delay, | promptly indicated my agresment. The works were carried out, the
excavation back-fillad with soll / subsoil and to date, the road surface has not been made good as agreed,

8. In January 2010, via their agents AE Assoclates, the Irvines again, without consuitation with the
residents, unilateralty declared an intentlon to commence works on the roadway which, by their nature,

would Inevitably cause impediment, obstruction or interference to residents’ access to their properiles,
contrary to the terms of the interdict.

8. Our solicitor's letter of 26 January 2010 simply reminds the lrvines of the inferdict in force. The
changed ownership status of the roadway has no bearing on the interdict, the effact of which is
unchanged - the lrvines require to obtain the agreement of Individual residents to permit,
temporarily, compromise of their access rights so that the works can be carried out. The interdict does

NOT concern rights of access over or under the roadway iiself, and the issue of roadway ownership is
Irrelevant {o its provisions..

10, As In 2008, all the Irvines have to do to obtain permission is to provide similar informaticn on the
nature and duration of the proposed works, It is a reasonable requirement that the residents should know
in advance the naturs and duration of what they are being asked to permit.

11. Sinca in 2008 it suited the Irvines to provide this information, it is reasonable to conclude that they
are not simply belng perverse, but that It now suits thelr purpose fo refuse it. It takes no great powers of

Intelisct to deduce that this purpose is connected with their attempt to have Planning Conditions 5 and 6
removsd,

Offers of access to enabls compliance with Planning Conditions & and §

A

12, Far from preventing the works on the roadway being carried out, as long ago 11 March 2008 the
co-owners of the roadway requested via a letter from Watersrule Solicitors that the Irvines fulfilt their
obligations under Planning conditions 6 and 8. Another solicitor's [etter dated 02 February 2010 also
offers access for these works. (| have previously provided copies of these lstters to the council).

-13. In January 2010 the co-owners wrots separately to the lrvines' agent (AE Assoclates) again
informing them that access would be afforded to enable compliance with Planning Conditions 5 & 6.
{Copy of my letter of 26 January 2010 is attached).

14, To date, there has been no response to these offers of access.

Misrepreseniation

18, i consider the submission of the 26 January Watersruls letter as evidence of a refusal to allow the
works to be carried out to be a deliberate misrepresentation of the facts, and the non-disclosure of the
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By email to phroadfoot@clacks.gov.uk 25 March 2010-03-25

corraspondence both offering access and requesting that Planning Conditions 5 and 8 be fulfilled, to be
dsliberately and knowingly selactive.

18. In the Report of Handling Planning Application Delegated Report Application. No. 09/00282/FULL 1t
states:-

“ The Councll has received submissions for the applicant's agent and also from owners of the private
section of road regarding the carrying out of the works required by the planning conditions. Based on the
evidence In front of it the Service has concluded that no compelling evidence has been submitied to
demonstrate any impediment, physical, legal or otherwise, to the applicant carrying out the required
improvement works on the private section of road.”

Nothing has changed since the refusal to remove Planning Conditions 5 and 6 — the only impediment to

fulfliment of the planning conditions is the unwiliingness of the apphcant 0 carry out the necessary work;
the claim that the owners of the roadway are refusing access is false,

It Is a transparent deception which | foresaw when | wrote a letter to the Principal Planner on 22 Dec 2009
- copy attached, see paragraph 6a.

18. Any decision to permit removal of Planning Conditions 5 and 6 in the face of the evidence
presented by the co-owners of the roadway could only be described as perverse.

19. . Should you require clarification or further information In respect of this Issue please do not
hesitate to contact me — preferably by emait as | work away from Tillicouttry,

Yours faithfuily,

Ben Henderson
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By emall to pbroadfoot@clacks.gov.uk 25 March 2010-03-25

FAOQ: Ms Adgele Ellis, AE Associates

Reference your:

Mr & Mrs W Irvine 11, Elistoun Drive Tillicouliry FK13 6NT, Planning Application for the removal of
conditions 5 & 6

dated 21 January 2010,

1. As Planning Conditfons 5 & 6 have nct bean removed, | do not consider action taken to comply with

them to be a 'gesture of goodwill, but simply an overdus fulfillment of obligations required by the planning
parmission,

2. Thers Is no right of access over or under the privately owned section of Elistoun Drive attaching to
the land-locked Fairways plot on which the praperly designated No. 11 Elistoun Drive stands. It is also
legaily debatable whether access rights over the roadway attach to the strip of land, formerly part of the
garden of No 10 Elistoun Drive, which is being used to access the Fairways plot from Elistoun Drive.

3. | draw your atteniion to a letter of 11 March 2009 {copy of text attached) from our (the co-owners of
the private roadway) solicitor to the Irvine's solicitor which states:- Quote - Furthermore, our clients
require your cllents fo provide a specification and tfimetable for the road surface being made
good, in accordance with the terms of the planning permission - Unguote, Consent to access the

privately owned roadway solely for the purpose of carrying out the works required by the planning
conditions (and tha other works indicated) is implicit in this lstter.

4, . Contrary to your statement that “without the wh'tten consent of the frontagers the works cannot
commence” — only the consent of the co-owners of the private roadway Is required; the other two
frontagers; not belng owners of the roadway, can neither permit nor deny access.

5. As is obvious from paragraphs 3 & 4 above, since March 2008 there has been no impediment to the
Irvine's complying with Planning Conditions 5 & 8, only thelr apparent unwillingness to do so,

6. That said, be aware that the co-pwmer's consent Is contingent upon:-

the provision of a specification and timetable for the works being provided for approval in advance of
commencement of the works;

the specification for the works being In accordance with the specification given In the planning parmission
for the roadway upgrade (N.B. Core samples will be taken for analysis on completion of the works}..

7. Should the Irvines wish to make a gesture of good will to their neighbours, it is suggested that an
appropriate course of action would be the provision of a costing of upgrading the roadway {o the required

specification and, as an indication of good faith, the lodging of a performance bond to that value in
advance of the works commencing.

B Henderson

26 Janyary 2010
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By emall to pbroadfoot@clacks.gov.uk 25 March 2010-03-25

7 Elistoun Drive

Tillicoultry
FK13 6NT

Grant Baxter

Principal Planner

Development Quality

Clackmannanshire Council

Kilneraigs

Alloa

FIKi0 1EB 22 December 2009

Dear Sir,

Application for the Removal of Planning Conditions 5 & 6 of Planning Application
05/00366/FULL '

Reference: Your GB/DS/09/00282/FULL dated 15 December 2009,

1, As stated in my letter of 11 December 2009 objecting fo the Application for the Removal

of Planning Conditions 5 & 6 of Planning Application 05/00366/FULL submitied by AE
Associates on behalf of the Irvines

“ the applicant is already aware that the co-owners of the road section agree to it being upgraded
in compliance with the planning conditions”,

2. 1 also stated that a letter of 11 March 2009, from our solicitor to the applicant’s solicitor,
confirmed the agresment of the co-owners of the privately owned section of Elistoun Drive fo
the applicant making good the road surface in accordance with the planning conditions.

3, The text of the solicitor’s letter of 11 March 2009 is attached with the relevant section
highlighted. In the 9+ months which have passed, no response has been forthcoming to the

request made in the letter for “ a specification and timetable for the road surface being made
good, in accordance with the terms of the planning permission”.
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By emall to pbroadfoot@clacks.gov.uk 25 March 2010-03-25

4, The solicitor’s letter, and the lack of a response to if, clearly demonstrates that the claim
that:- '

«.the-applicants have tried, unsuccessfully, fo obtain an agreement between the road owners to
upgrade the road to.the benefit of all frontagers in a viable and sustainable manner. However, the
gesture to resolve the outstanding matters has not been successful.,,.”

is FALSE on two counts, in that ;-

a. the road owners agreement has already been indicated;
and,
b. o proposal regarding the restoration and maintenance of the private roadway has been

made by the applicant to the-road owners.

5. I trust that the above provides a full answer to the points raised in your letter of 15
December 2009,

6.

&, In order to pre-empt firther attetpts by the applicant to avoid and / or delay fulfillment
of their obligation to make good the privately owned section of roadway, be informed that the
owners of the roadway are concerned ONLY that the roadway is restored and maintained to the
specification and standards detailed in Planning Conditions 5 & 6.

b, We are NOT interested in the proposal mooted by Mac West of upgrading the roadway
to adoptable road standard.

c. On this issue at least, we would appear to be at one with the Irvines, who, to the bes{ of

out knowledge, have not responded to Mac West’s proposal in the 10 months which have passed
since it was first made.

Youts faithfully,
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TILLICOULTRY PARISH
CHURCH OF SCOTLAND

Treasurer Minisler Sesslon Clerk
Wr Andreve Wiison Rev. James P. N. Cochrane Mr Alan Hunter,
1 Melloch Crescent, Tillcoullry Manse, Tificouliry, FKI36NZ
Tilllcouliry. FK13 6Q 17 Dolier Road, Tel Q1259 752607
Tel, 01258 750702 Tileoultry, FK13 6PD
el 4§ RO 7R{}134

Property Convenor
FAQ Mr Grant Beaxter 28 Devonvale Crescent
Case Officer Tillicouliry
Davslopmant Services FKi13 6NR
Clackmannanshire Council . 5 MAR 2010
Kilncraigs
Graenside Sirest 2 23/03/10
Alloa
FK10 1EB

Dear Sir

Planning application 09/00282/FULL:

[ refer fo the "Report of Handling Planning Application Delegated Report” dated the 12t

March 2010 regarding the appeal against the Council's decision to uphold conditions 5
and 6 of the original application. .

As previously noted the Kirk Sesslon discussed the detalls of the application on the 3¢
December 2009, |t was agreed that no objection had been raised against the original
application as the particular development and its construction did not impinge directly on
the Manse property at 17 Dollar Road. Objections were not needed as if was
understood that the application would be granted with strict conditions attached that
would address the “material conditions” and protect the interests of our neighbours,

Having reviewed the attached documents to the report we are still oft the opinion that the

original conditions lald out in 5 and 8 should not be rescinded. The condltions under
“material conditions” should still apply and we are therefore stilf against their removal.

Yours sincerely

lan Young
Properly Gonvenor

Registered Scattish Charity Number SCO 16570
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“Hamewith”
13 Manse Road
Dollar
FK1i4 7AL

Mr Peter Broadfoot 16 March 2010
Head of Administration and Legal Services

Clackmannanshire Counch

Greenfield House

Alloa FK10 2AD

Dear Mr Broadfoot

Appeal by Mr and Mrs Irvine for Relaxation of Conditions 5 and of
A "Planning Ap

Thank you for your letter of 15 March with associated papers relating to the above Appeal

which we feel the Council must reject in the absénce of any new factors that might judge in
its favour,

We are frankly surprised that In a long-standing and involved matter of this nature, Mr and
Mrs Irvine can only find letters from the month of January to present (selectively?) in favour
of their case. What developments have taken place since then and what is the current state
of the parties concerned? We understand that there is no objection by the owners of the
eastern end of Elistoun Drive to the up-grading work taking place — nor has there been —

simply a request for a plan of action with dates for the work to be undertaken. No such plan
and timetable have as yet heen offered.

The matter appears to narrow down to the question of right of access which Mr and Mrs
Irvine should have settled with thelr nelghbours long ago, but one In which they seem to
have been able to stall on two separate occasions when it has come to court. We fully
accept that this is a legal matter in which the Council has no direct locus, nevertheless it is
foundational to the whole issue and Is now being used by Mr and Mrs frvine to justify their
unwillingness to fulfil the terms of their original plannifig application. We feel that residents
of Elistoun Drive — and the Council itself — are in danger of being held hostage to the
unwillingness of Mr and Mrs Irvine to settle this basic issue.

C?ﬂaf%xecuﬂve
17 MAR 2010
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Questions of access and the ownership of the road are entirely separate from that of the
fulfilling of the terms of the original planning application and should in no way enter into the
Council’s thinking. These will no doubt be ruled on in due course regardless of any further
delaying tactics engaged in by Mr and Mrs lrvine,

In the light of the above we see no justification for any change in the Council’s position in
refusing the appeal and would urge simply that the Council proceed without further delay to
the implemehtation of Conditions 5 and 6 of the original Planning Application, thus sparing
the residents and users of Elistoun Drive any further Inconvenience.

We are

Yours sincerely

ev)

Ra¢ Gaston
{Mrs) Evelyn Gastn

¢c. Mr Alistair Campbell, Cllr,
Mr Walter McAdam, Clir.




Gail and Michael Walker
8 Elistoun Drive
Tilticgultry FK13 6NT

Mr. Peter Broadfoot

Head of Administration and L.egal Services
Clackmannanshire Council

Greenfield House

Alloa FK10 2AD

22 March 2010

Dear Mr. Broadfoot

The Town and Country Planning {Schemes of Delegation and Local Review
Procedure) {(Scotland) Regulations 2008

Thank you for your letter dated 12 March 2010 and associated paperwork.

We understand that the Irvines are appealing the Council's decision of 12 January
2010 fo refuse permission to remove pianning conditions 5 and & of Planning
Application 05/00386/FULL. The basis of their case is that they are claiming the

owners of the private section of Elistoun Drive are currently preventing them from
doing s0.

We note that the documentation accompanying the appeal is an incomplete record
of correspondence and facts, and that it has been selected out of context. The
effect of this is a distortion of the truth designed to deliberately misrepresent the

co-owners of Elistoun Drive and to mislead the Local Review Body. In summary, it
is divisive.

I enclose the omitted paperwork which clearly outlines the co-owners' position
which is that access will be granted to allow the completion of conditions 5 and 6 of
Planning Application 05/00366/FULL. We have asked for a schedule of works and
timescales for work to be carried out which, we feel given the circumstances, is a
perfectly reasonable request as alternative arrangements will have to be made by
residents to accommodate the obvious disruptions caused by road works. This will
affect all Elistoun Drive residents, not just those in the private end of the road. To
date, we have recelved no such schedule of works from the lrvines or any request
to begin such work (the letter from AE Associates dated 21 January 2010 being

viewed as an intimation not a consultation necessitating the response from
Watersrule dated 26 January 2010).

Omitted documentation includes:

1. Letter from Mr. and Mrs. Walker to AE Associates 28 January 2010
5 Letter from Watersrule to Marshall Wilson (irvine's solicitor) 2 February 2010

Chief Executive
23 MAR 2010
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Additional paperwork includes:
1. Letter from Mr. and Mrs. Walker to Grant Baxter 23 December 2009

Also (and to be made available to the Local Review Body only):
1. Lefter from Stephen Bell, Head of Development Services fo Watersrule 10
March 2010

2. Letter from Watersrule to Stephen Bell, Head of Development Services 15
March 2010

Further to our letter dated 30 November 2009 to Grant Baxter, we still strongly
object to the removal of conditions 5 and 8. in addition, we have sent numerous
emails and letters to Stephen Bell, Head of Development Services and Angela
Leitch, Chief Executive stating our position. These will be made available on

request. If necessary, we are happy to make a representation at the Local Review
Body.

We are of the opinion that this latest appeal is confirmation that the applicant has
never had any intentions of fulfilling Planning Conditions 6 and 6. The granting of
this appeal could set a dangerous precedent for future developers wishing
~ planning permission with no intention of fulfilling obligations to which they have
committed, which in this case, appears to be true.

We trust this more than adequately furnishes the Local Review Body with an
accurate and complete statement of facts.

Yours sincerely

Gail M. Walker
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Michael and Gait Walker
8 Elistoun Drive
Thiticoultry

FK13 6NT
AE Associates

The Toll House
Upper Yetts O'Muckhart
Clackmannanshire FK14 7JU

28 January 2010

Dear Ms. Elils
Plannin ication for the Removal of Conditions 6 & 6

Further to your lefier dated 21 January 2010, we respond as follows:

1. Situation

a. Section of Roadway in Private Qwnership —~ Elistoun Drive, Tillicoultry

The eastern section of Elistoun Brive is in private ownership.

The co-owners ara the current proprietors of the properties at 7, 8 & 10 Ellstoun Drlve, Tillicouitry —
Hendersan, Walker and Connor respeaclivaly.

b. Fairways I 11 Elistoun Drive — Wir & Mrs lrvins

The Fairways plot, on which the properly designated 11 Elistoun Drive Is under construstion Is land-
locked.

There is no right of access to this property over or under the privately owned section of Efistoun Drive.
Driveway constiucted on land formerly part of the greunds of 10 Elistoun Drive

A strip of ground, formerly pait of he pardens of ihe propesty at 10 Elistoun Drive’ is being used to
access Falrways / 11 Elistoun Drive from the privately owned sactlon of Elistoun Drive.

This steip of ground was retained by Mr & Mis lrvine when they sold 10 Elistoun Drive to Mr & Mrs
Connor,
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Rights of access over / under the privately owned section of roadway

Rights of access over & under the privately owned section of roadway attach to the properties at 6, 7,
8, 9 & 10 Elistoun Drive. '

There is no right of accass to Falrways / 11 Elistoun Drive over or under the private roadway.

There is no right of access over or under the private roadway to the skip of land forming the driveway
consiructed to access 11 Elistoun Drive (described at 1¢) above, The ascess rights remain solely
with the 10 Elistoun Drive properly.

Grantlng of Temporary Rights of Access to Falrways ! 11 Elistoun Drive — Mr & Brs lrvine

The co-owners of the mivately owned section of Elistoun Drive are prapared to grant, temporarily,
access righis over that section of roadway, to enabie:- '

(1) the repair and upgrade of the roadway in accordance with Planning Conditlons 5 & 6 of the
Planning Permission for'the Fairways / 11 Elistoun Diive development;

{2) the completion of the other warks indicated in the letter dated 11 March 2009 from Watsrsrule
Solicitors to Mr & Mrs lrvine's solicitors.

Granting of this permission s contingent upon the preparation and prior submission for approval of &
schedule and timetable of the works to be undertaien.

Granting of Rights of Access to Fairways [ 11 Elistoun Drive — Mr & Mrs Irvine

Gontingent upon the satlsfactory completion of the works for which temporary access was granied,
the co-owners are prepared to discuss with Mr & Mrs lvine {or their representatives) the granting of
future access rights to thelr property at Fairways / 11 Elistoun Prive.

| trust this clarifies aur position, f you require any further information, please contact our solicitor Mr. Cralg
Dunbar, Watarsrule, THlicoultry,

Yours sinceraly

Gait Walker

. c.c. Mr. Craig Dunbar, Watersrule

Mr. Stephen Bell, Clackmannanshire Council
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Marshall Wilson
LP 13
Falkirk

Our Ref; CD/AJS/WALK0039-01 (CD DDial 01259 759876)(JS DDial 01259 759871)

Your Ref: - BT/MD/IRV 002
2™ February 2010

Dear Sirs,

Ben Henderson & Others ~v- William & Gillian irvine

As we are sure you will be aware, your clients’ Planning Consuliants, AE Associates
Limited of Yetts o' Muckhart, have written directly to, Infer alia, the Pursuers in the present
Court action in relation to the recent refusal by the Local Authority of your clients’
application to remove conditions 5 & 6 from the Planning Application. At the same time,
the Planning Consultants have intimated to our clients (and others) that your clients intend
to commence work on the upgrading of the road to compiy with the Planning Conditions

notwithstanding their Intentlon to appeal and that to do so, as they have styled it, as a
gosture of goodwill,

It is, of courss, our clients’ position that your clients have no right of access whatscever
over that portion of Elistoun Drive which Is privately owned, now by them, They have
written, however, to AE Assoclates Intimating the basis upon which they would be
prepared to consider allowing temporary rights of access tor the purpose of complying with
the Planning Gondltions which have been imposed upon them by Clackmannanshire
Councll. We enclose, for your Informatlon, & copy of a schedule which was prepared by
Mr Henderson on behalf of the co-prapristors (our current Pursuers) and we would refer
you, In particular, fo the basis upon which ali of our cllents would be prepared to allow
temporary access to the private road for the purpose of its implementation of Conditions 5
& 6 of your clients’ Planning Permission. It Is & necessary part of any such grant of
temporary consent, however, that our cllenis are appraised of the full schedule of works
and timetable in relation to the upgrading of the road and that they are saiistied that,
before any ground is broken at all, the warks will be carried out to a standard which are
satlsfactory to them. This Is not to be seen as attempting to impose any “super’
conditions or extracrdinaty or unusual conditions: it Is merely an attempt to ensure that the
road is golng to be brought up to & standard which is satisfactory to the losal authority.
Clearly, if a schedule of works has been put before the local authority (and we are not
aware that any has) and they are satisfled with it then it seems ilkely thai our clients will
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grant the temporary licence to which we have referred in this Ietter and to which our clients
have referrad In thelr correspondence with your clients’ Planning Consullants.

As Mr Henderson has pointed out to us, a form of temporary consent was discugsed in
correspondence in the Spring of 2009 and that, effectively, remains the position of all of
the clients for whom we act, Mr Hamiiton, the propristor of number @ Efistoun Drive, is not
a co-proprietor of the private road and is not, therefore, In a position to give any consent to
the works on the road although clearly any work which Interfered with any right of access

which he does have In terms of his title would entitle him to his own remedies should he
be so minded.

Obviously, with the intimation that the work Is to commence on 15" Febriary having
already been given, our clients require to be satisfied before then that your clients are
prepared to accept the conditions upeh which access will be afforded to them. Our clients
have never had a difficulty In the road being upgraded in accordance with the Planning
Permission. That, however, is an entirely separate and distinct isaue from whether or not,
thereafter, your clisnts do possess any legal right, tiile or Interest to use that part of the
private road as an access io their properly at Fairways, 11 Elistoun Drive. Agaln, we
would refer you to the foct of the attached schedule from Mr Henderson which sets out the
position of all of our clients. In other words, the granting of the temporary licence io
comply with the Planning Permission Is not to be seen as Implying any waiver on the part
of our cfients in thelr primary position in the present proceedings which is that your clients
possess no right or title to use any part of the private roadway into thelr property. You may
also note, however, that our clients have expressed a wiilingness, in principle at least, to
discuss methods whereby your cllents may acquire such a right by the granting of a formal
Deed of Servitude from the current proprietors although that will, of course, be dependent

upon the negotiation to their absolute satisfaction of conditions which are satisfactory 1o
them as the owners of the road.

At this stage, therefore, we are writing to you to put your clients on notice that our clients
are prepared to consider the granting of such a temporary licence on a without prejudice
basis and should be grateful If you would get back 1o us to contirm whether or not your
clients are willing to enter into discussions regarding that. It seems sensible that, whatever

else may occur In the present litigation, the roadway is made up in terms of the Planning
Permission.

We look forward to hearing from you,

This letter is written entirely without prejudice to all rights and pleas open to our clients in
the matter generally and in partloular is not be founded upon save with our consent.

Yours faithfully
Watersrule

P.S. We awalt hearing from you In respect of the expenses under orders dated
16.10.09 and 19,01.2010
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Gall and Michael Walker
8 Elistoun Drive
Tillicoultry

FK13 6NT
Mr. Grant Baxter

Case Officer

Development Services
Clackmannanshire Councli
Kilncraigs

Alloa FK10 1EB

23 December 2008

Deaar Mr Baxter

Re: Erection of House and Driveway ~ Application for Removal of Gonditions & 6 of
Planning Permission 0500366/FULL.

Thank you for your letter dated 15 December 2008,

In response to whether or not we have or indeed would prevent the applicants from completing
the approved roads improvement scheme In order to fulfil conditions & and 8 of thelr Planning
Gonditions, | can state that to date, we have never prevented the applicants from completing an

approved road improvement scheme nor do we have any intention of preventing them from
doing so.

Our concern is when and how planning conditions are fo be fulfilled. We would ask that we are
kept fully informed of specification of finish and that a schedule of works s established to
manage road repairs within a specified timescale, and road owners provided with details of this.
Furthermore, we would like to know how the Council intend to enforce completion of conditions
8 and 6 prior to ocoupation being granted. As with previous attempts made by the applicant to
oscupy the property, It would appear that yet agaln, the house is currently occupled by Mr. and
Mrs. Irvine and thelr son desplte our registered objection to this on the basis that planning

conditions have not been complsted ie. completion of the retaining walls, fulfliment of
conditions 5 and 6.

In response to the statement from the applicant's agent, AE Assoclates that you have quoted in
your letter, we have not been approached by the applicants before or during the construction of
no. 11 Elistoun Drive to obtain an agreement to upgrade the road. To report otherwise Is &
blatant fabrication and does not change the fact that as per conditions 5 and €, the
responsibllity to upgrade the road remains with the applicant, not the road owners.

As stated In our letter of objection dated 30 November 2009 ‘at an early stage an approach was
made by residents to the applicant's lawyer to attempt negotiation and settlement of matters
outstanding and conditions were offered. However this approach was rejected out of hand by
the applicants and no further communication has besn recelved on this matter. | understand

that my neighbour Ben Henderson is forwarding you a copy of the lstter dated 11 March 2009
from our solicitor to the applicant’s solicitor,
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- We have been left to deal with the applicant's non compliance of conditions 5 and & and their

attempts to avoid any tesponsibllity for implementing a road improvement scheme for almost a
year how; this is unacceptable. Rather than allowing this matter to drag on any longer, we
trust that it will be resolved as soon as possible and we look forward to hearing from you.

Yours sincerely

Gall and Michael Walker
¢.G. 7, 10 Elistoun Drive, Tillicoultry
Clir. McGHli, Cllr. McAdam, Clir. Balsillie, Clir. Biggam, Cllr. Womersley, Clir. Campbell

Ms. Angela Leltch, CEO Clackmannanshire Council
Steven Waters, Watérsrule Solicitors
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Garry Dallas
Director

Kiinoralgs, Grashside Street, Alloa, FK10 1EB

Mr Dunbar Contact: Stephen Bell

Watersrule Sollcitors Direct Tel:

76/78 High Street o e r2s 450000

Tillicoultry urRef:  SB/MG

Clackmannanshire Your Ref:

FK13 6AB E:Malt development_services@clacks.gov.uk

Date: 10 March 2010

Dear Mr Dunbar,

MESSRS HENDERSON WALKER AND CONNOR
MR AND MRS WILLIAM IRVINE

ELISTOUN DRIVE, TILLICOULTRY

| refer to your e-mall of 25 February.

Thank you very much for clarifying that your clients are not in any way attempting to prevent
the upgrading of the road in terms of planning conditions 5 and 6 of the original Planning
Permission. This ls very helpful, particularly as a letter from you to Mr and Mrs Irvine's
-solicltors (on 26 January) made it quite clear on page 2 that you were looking for an
unqualified undertaking from Mr and Mrs Irvine that no works wouid be commenced upon the

private patt of the road otherwise you would make further application to the court for interim
Interdict to prevent any such works being carried out.

Despite your abovs clarification the third paragraph of your e-mall to me seems to advise that
there is an interim court order In place which would prevent any works being carried out which
would interfere with the right of access of the various frontagers. Whilst | would expect any
contractors on behalf of Mr and Mrs Irvine to minimise the disruption to legitimate users of the
road, the nature of the road works Is such that it must at least restrict access, albeit
temporarily, or impede the use of the road by the frontagers.

As you may appreciate, my locus in this matter is io secure compliance with the planning
conditions, | cannot therefore compel Mr and Mrs Irvine to provide you and your clients with a
schedule of works and a timescale for completion, although 1 would hope that Mr and Mrs
Irvine would cooperate directly with your clients in this respsct . That said, | am limited to what

has been specified in the Breach of Condition Notice (BCN) served on Mr and Mrs lrvine and
the timescale set out in the Notice.

To enable me to make real and positive progress, | heed an absolute assurance from your
clients that Mr and Mrs Irvine may proceed with the works to repair the road as required by the
BCN and that the Court Order will not be used to prevent them from doing so. As you know,
and as | have already pointed out in correspondence to your clients, the completion of the

Waterstule - Elistoun Drive - 10.03.10.dec o 1670310
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. road works to comply with the BCN has no bearing whatsoever on the various legal tights (_3f
the parties. | hope therefore that your clients feel able fo cooperate in this respect especially in
the light of your clarification to me of their position.

| look forward to hearing from you as soon as possible once you have obtalned your cilents'
instructions.

Yours sincerely

STEPHEN BELL _
HEAD OF DEVELOPMENT SERVICES
DEVELOPNENT SERVICES

Watersrule ~ Efletoun Drive - 10.03.10.dog 4 8 16/03/10




watersrule soictors |

e,

76178 high street, tilicoultry 1k13 ab - Ip 8aloa

To : Stephen Bell
Ciackmannanshire Councll
Development Services

LP 14

Alloa

BY EMAIL ONLY

DD

. 01259 759871)
Your Ref: - 05/60366/FULL&09/00282/FULL
15" March 2010 (ictated 12* Masch)

Pear Mr Bell

Messrs Henderson, Connor & Walker
William & Giilian lrvine
Elistoun Drive, Tillicoultry

Thank you for your emall of 10" March. | have been out of the office for most of
Thursday and Just catehing up with your email now.

The letter which you have clearly seen which we sent to Messrs Marshall Wiison was
in fact followed up by a subsequent letter dated 2™ February 2010 In which it was
made quite clear that our clients would be prepared to discuss the question of rights of
access to allow the road to be upgraded. it will also be quite clear from the third last
paragraph in the letter that we were walting for Marshall Wlson to revett to us fo
conflrm whether or not their clients were prepared to enter into discussions regarding
the question of access but, as has been common.with all of our correspondence to
that firm In recent months, there has bsen no response whatsoever, A copy of that
letter Is attached for clarification of the position. Our cllents’ position has not altered.
The position Is that they wish the road upgraded in terms of Conditlons 5 & 6. They
malntain an entirely different position regarding the legalities of the rights to use the
road but are not going to stand in the way of the Irvines complying with thelr Planning
Psrimisslon. That sald, however, the offer Is on the table for the lrvines to accept,
reject or negotiate. They have done none of them,.

Yours sincerely
Craig Dunbar

Enc - Istter to Marshall Wilson dated 2™ February 2010
Dictated by Mr Dunbar and sent on his behalf

kg A e e

emal
directors + stevenr, walers, stephen rule
solisitor -+ cralg dunbar
" walersrule Is the trading name of watersrule limited {corpany number SC251414)
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