	CLACKMANNANSHIRE COUNCIL

	Report to Regulatory Committee of 3rd April, 2008

	Subject: 
1.  Residential Development of Land – Masterplan, Traffic Management Measures and Play Area Provision (Conditions 1, 5 and 7 of Planning Permission 03/00174/OUT) (Refs: 07/00325/RES and 07/00326/RES).  
2.  Residential Development Of Land - Erection Of 114 Houses With Associated Roads, Drainage, Landscaping (Conditions 2, 3, 4, 6, 8, 9, 10 and 11 of Planning Permission 03/00174/OUT), Land to the East of Lower Mill Street, Tillicoultry (Refs: 07/00323/RES and 07/00324/RES)

	Applicant: Hallam Land Management
Agent: Robinson Associates

	Prepared by: 
Grant Baxter, Principal Planner

	Ward: Clackmannanshire North


1.0 SUMMARY

1.1. A set of applications has been submitted for the approval of Reserved Matters in respect of conditions on Outline Planning Permission 03/00174/OUT for the residential development of land to the East of Lower Mill Street, Tillicoultry.  Condition 1 of the Outline Planning Permission requires the submission and approval of a masterplan for the whole site prior to the submission or approval of any other Reserved Matters.  Having taken independent advice from consulting engineers, we conclude that the proposed masterplan is unacceptable under the terms of Condition 1 in respect of the flood risk associated with the proposals contained therein.  The masterplan cannot therefore be recommended for approval.  In accordance with the Outline Planning Permission, it therefore follows that the details submitted in respect of all other Reserved Matters cannot themselves be approved and the applications for discharge of all other Reserved Matters on the Outline Planning Permission must therefore also be refused.
2.0 RECOMMENDATION

2.1. It is recommended that applications 07/00325/RES and 07/00326/RES are REFUSED for the following reasons:-
1. The proposed masterplan involves development in a functional flood plain.  It has not been satisfactorily demonstrated that the development would not:-

· Materially increase the risk of flooding elsewhere.

· Add to the area of land which requires protection by flood prevention measures.

As such, the proposals fail to meet the terms of Condition 1(c) of Outline Planning Permission ref: 03/00174/OUT, and are contrary to SPP7 Planning and Flooding 2004, Policy ENV9 of the Clackmannanshire and Stirling Structure Plan 2002 and Policy EN4 of the Clackmannanshire Local Plan 2004.

2. The proposed masterplan is unacceptable for the following reasons:-

· It would permanently elevate part of the site above the functional flood plain and increase the risk of flooding to adjoining properties, including households.

· The measures proposed to mitigate this risk are contrary to SPP7.
· It would require complex flood prevention measures elsewhere, the implementation and maintenance of which are outwith the applicant’s control.

As such, the proposals fail to meet the terms of Condition 1(c) of Outline Planning Permission ref: 03/00174/OUT, and are contrary to SPP7 Planning and Flooding 2004, Policy ENV9 of the Clackmannanshire and Stirling Structure Plan 2002 and Policy EN4 of the Clackmannanshire Local Plan 2004.

2.2
It is recommended that applications 07/00323/RES and 076/00324/RES are REFUSED for the following reasons:-

1.  The application has been submitted prior to the approval of an acceptable masterplan for the whole site, and is therefore not in accordance with the Outline Planning Permission 03/00174/OUT, which requires submission and approval of a masterplan for the whole site prior to the submission or approval of any other Reserved Matters.
3.0 BACKGROUND

3.1. The planning application relates to 18.2 hectares of land on the south-western edge of Tillicoultry.  The land is in agricultural grazing use and lies between the rear of houses on Hareburn Road, to the north and the River Devon to the south.  


To the west, the site bounds Lower Mill Street, on the opposite side of which lies Tillicoultry Burn, while to the east, the site bounds allotments, a sewage works and a minor road serving these.  The site is crossed by a disused railway embankment running in a northeast to southwest direction.

3.2. The principle of development is identified in the Clackmannanshire Local Plan as Policy H 97 (7.35 Hectares for 100 houses: speculative new build/part low cost)  The development guidelines note that development is subject to a brief and masterplan, incorporating a wetland feature between the south boundary and the River Devon.  Ground conditions require investigation and a flood study is required.  

3.3
An outline application for residential development (ref: 03/00174/OUT) was submitted in June 2003 for the site allocated in the Local Plan.  Outline Planning Permission was granted on 17 May 2005, subject to eleven conditions. The terms of Condition 1 are set out below: 

1. Before development starts on site, and prior to the submission or approval of any other Reserved Matters described below, an initial application for the approval of Reserved Matters comprising a Masterplan for the whole site shall have been submitted to and approved by the Council.  The Masterplan shall be prepared in accordance with the Council's Planning Brief dated March 2005 for the site and shall incorporate the following:
(a)
An assessment based on the advice contained in Planning Advice Note 68: Design Statements.

(b)
A strategic landscaping framework for the site including details of phasing, prepared by a suitably qualified person in accordance with the allocation in the Local Plan.  These details shall include a full specification containing plant species, plant sizes, planting distances, means of protection, the timetable for completion, and the arrangements for long term maintenance.  The landscaping shall be completed in accordance with the approved details.

(c)
A specification of the measures to manage flood risk within and adjacent to the site due to the potential adverse effects of the River Devon, the Tillicoultry Burn and surface water run-off in accordance with the advice and risk framework contained in SPP7 (Planning and Flooding).  The assessment should be on the basis of a 1 in 200 year event with a 20% allowance for climate change plus a 0.6m allowance for freeboard.  It should also demonstrate how overland surface water flow produced as a result of such an event will not adversely affect any existing or proposed house or property.  For the avoidance of doubt the recommendations of the Flood Risk Assessment dated February 2004 prepared by Wardell Armstrong is not approved by this outline permission.

(d)
A Drainage Impact Assessment, relating to both waste water and surface water.  The drainage proposals should be in accordance with the "Sustainable Urban Drainage Systems Design Manual for Scotland and Northern Ireland" (CIRIA) and "Ponds, pools and Lochans - Guidance on Good Practice in the management and creation of small water bodies in Scotland" (SEPA).  The scheme shall be designed to enhance the setting and biodiversity of the development and should be supported by Scottish Water and SEPA.

(e)
An assessment of ground stability prepared by a suitably qualified person together with a methodology to address any concerns in a manner that minimises environmental impact and complies with the requirements and development area of Policy H97 of the Adopted Clackmannanshire Local Plan.  For the avoidance of doubt the options and recommendations contained in the report by Wardell Amstrong titled Report on Site Development Options dated October 2004 is not approved by this outline permission.

(f)
Details of any phasing of development within the site. 
3.4
A subsequent application for the excavation and spreading of the disused railway embankment, importation of materials to raise ground levels and formation of a temporary site access was submitted in May 2005.  The application proposed to create a level platform for residential development, which itself would require to comply with the terms of Condition 1(c) of the outline planning permission referred to above.  The basic elements of that application comprised:-
· The excavation and removal of a peat layer within the site.
· The use of railway embankment and imported material to raise site levels and enable housing development on land already with outline planning permission.
· The creation of compensatory flood storage through the removal of the embankment.
· Construction of a new site access onto Lower Mill Street.

3.5  
A further Flood Risk Assessment was submitted in relation to these proposals and was subsequently amended, the key elements of which can be summarised as follows:-

· Retention of a portion of the embankment in order to avoid changes to the flow regime of the River Devon.

· Alteration of road levels at the junction of Lower Mill Street and Hareburn Road to convey flood water from the Tillicoultry Burn away from Hareburn Road.

· Formation of an effective barrier either side of the junction, which is continuous with a new raised area of road.

· Formation of a relief channel which conveys flood waters from the main road to the River Devon flood plain.
· Raising of the northern area of the site to 600mm above surrounding levels.
3.6
The Council’s Roads and Transportation Section (Flood Prevention Authority) and SEPA objected to these proposals, largely on the basis that there was considered to be a significant risk of flooding to the site and the mitigation proposed was considered to be extremely complex, involving land outwith the applicant’s control which would require to be maintained in perpetuity.  The consultees considered that the development did not conform to the principles of sustainable flood management and the development would place property and persons at serious risk.  Consequently, the proposals did not comply with SPP7 or the Council’s own Development Plan policies on flooding.  This planning application was subsequently refused by the Regulatory Committee at its meeting of 26th April, 2007 for the following four reasons:-

1. The proposals involve development in the countryside, but the need for the development has not been established.  As such, the proposals are contrary to Policy ENV 3 of the Clackmannanshire and Stirling Structure Plan 2002 and Policy EN18 of the Clackmannanshire Local Plan 2004.

2. The proposals involve development in a functional flood plain.  It has NOT been satisfactorily demonstrated that the development would NOT:

· Materially increase the risk of flooding elsewhere.

· Add to the area of land which requires protection by flood prevention measures.

· Affect the ability of the functional flood plain to attenuate the effects of flooding by storing floodwater.

As such, the proposals are contrary to SPP 7 Planning and Flooding, 2004, Policy ENV 9 of the Clackmannanshire and Stirling Structure Plan 2002 and Policy EN 4 of the Clackmannanshire Local Plan 2004.

3.
The proposals involve land raising, which would permanently elevate part of the site above the functional flood plain and:

a. Would not provide adequate compensatory floodwater storage to replace the lost capacity of the functional flood plain.

b. Would increase the probability of flooding elsewhere, including existing properties.

c. Would require flood prevention measures elsewhere.

As such, the proposals are contrary to SPP 7 Planning and Flooding, 2004, Policy ENV 9 of the Clackmannanshire and Stirling Structure Plan 2002 and Policy EN 4 of the Clackmannanshire Local Plan 2004.

4.    It has not been satisfactorily demonstrated to the Council that the proposed infill material is free from contamination that may threaten public health.  As such the proposals are contrary to Policy EN14 of the Clackmannanshire Local Plan 2004.

3.7
A subsequent appeal was lodged by the applicant against this decision by the Council, however this appeal has currently been sisted pending the outcome of the current applications.  In addition, a separate application Ref: 07/00415/FULL was submitted in November 2007 seeking an extension of the period for submission of Reserved Matters until 17th March, 2009.  This request was made largely to allow the applicant more time to deal with issues of flood risk associated with this site and was approved on 28th January 2008.
3.8
The applications that are the subject of this report are two separate Reserved Matters applications relating to the conditions on the outline planning permission reference 03/00174/OUT and also two duplicate applications.  Application Ref. 07/00325/RES seeks to discharge the terms of Conditions 1,5 and 7 of the outline planning permission, dealing specifically with the submission of a masterplan, the submission of detailed plans for development of the site and details of arrangements for traffic management measures on High Street, Lower Mill Street and Hareburn Road.  Application Ref. 07/00323/RES seeks to discharge the remaining eight conditions on the outline planning permission.  Duplicates of both these applications have been submitted by the applicant and are being processed concurrently with them.  It is understood that the reason for submitting duplicate applications is to allow the applicant the option to appeal against any non-determination of the duplicate applications by the Council after two months, whilst the Council continues to consider the ither identical applications.

3.9
The applications are all covered in this one report as they relate to the same site and to the discharge of conditions on the same outline planning permission.  
4.0 CONSULTATIONS

4.1. Roads and Transportation – advise that the flood flow modelling and mitigation measures do not fully address concerns of the Council or SEPA.  Mitigation measures would constitute a substantial, critical and continuing maintenance burden on the Council.  Roads and Transportation have responsibilities to ensure the Council’s compliance with the Flood Prevention and Land Drainage (Scotland) Act 1997.  In assessing the proposals in this respect, Roads and Transportation indicate that the land raising must be considered in the context of SPP7, Planning and Flooding.  They object to the proposals on these grounds.  No objections to Transport Assessment.  Further comments on the internal layout would follow resolution of the flooding issues.
4.2. SEPA – Object on the grounds that the site in question has a risk of flooding and it follows that to allow development to proceed may place property or persons at serious risk.  (In the event that the Planning Authority proposes to grant planning permission contrary to this advice, on flood risk, the application must be notified to Scottish Ministers as per the Notification of Applications Direction 1997).  SEPA object on the grounds that there is significant risk of flooding to the site, additionally that mitigation proposals are extremely complex involving land outwith the control of the applicant and which would require to be maintained in perpetuity.  The proposals do not conform to the principles of sustainable flood management.  The risk of flooding from the Tillicoultry Burn is proposed to be mitigated by land raising which will form a barrier to the passage of flood water and which could consequently pond against the raised land and cause detriment to existing householders and garage owners immediately to the north.  The proposed mitigation of this problem by use of a filter trench is considered contrary to Government policy as expressed in Paragraphs 28 and 29 of SPP7.  SEPA also considered that the proposed development does not comply with Paragraphs 15, 17 and 19 of SPP7 nor the Clackmannanshire and Stirling Structure Plan Policy ENV9 and Clackmannanshire Local Plan Policy EN3.

4.3. Land Services – The choice of species within the proposed Landscaping Plan are generally satisfactory although more detail is required.  A contribution is required towards the improvement of the Tillicoultry Public Park and play areas at Hareburn Road and Chapelle Crescent.  Such a contribution should be a minimum of £40,000.  The play area at Hareburn Road should be redesigned to allow more distance between it and the proposed housing.  
4.4. Environmental Health –Proposed limitations on hours of operation. Additional testing would be required to be carried out on the railway embankment to assess if contamination is present.

4.5. Scottish Water​ – No comments have been received.

5.0 REPRESENTATIONS

5.1. The applicant notified 92 neighbouring proprietors.  In response, one representation has been received from the following party:-

1.  Tillicoultry Allotment Association West, per Mrs Joan MacMillan, 3 Derby Place, Tillicoultry, FK13 6NU
5.2. The main points can be summarised as follows:-

a) Noise from livestock on the allotments could potentially cause nuisance to residents of proposed housing thereby potentially impacting on the operations of the allotment holders.  Additional measures should be taken to soundproof houses.  Noise from building operations and vehicles will put chickens off laying and will interfere with breeding programmes.  Adequate boundary treatment is required between the housing and the allotments.  Comment:  The site is allocated within the Clackmannanshire Local Plan for residential development and outline planning permission is already in place.  The Council could not reasonably impose additional conditions requiring sound proofing to be installed within houses at this Reserved Matters stage.  Any issues of noise arising from the allotments creating nuisance to residents of new or existing houses would be investigated as a matter of course by Environmental Health.  Environmental Health have advised that there is no history of noise nuisance from the allotments affecting residents of existing adjacent houses.
Condition 8 of the outline planning permission requires the development to have secure boundary enclosure where it abuts the adjacent allotment gardens.  The current detailed proposals show only hedging along this boundary and any approval of Reserved Matters applications would require more secure boundary treatment to be installed via an appropriately worded condition.

6.0 PLANNING CONSIDERATIONS

6.1. These applications for approval of Reserved Matters must be considered against the conditions of the outline planning permission 03/00174/OUT.  It is important to note that Condition 1 of the outline planning permission states that “Before development starts on site, and prior to the submission or approval of any other Reserved Matters described below, an initial application for the approval of Reserved Matters comprising a masterplan for the whole site shall have been submitted to and approved by the Council.”
6.2. The applicant has applied to discharge all Reserved Matters on the outline planning permission however it is clear from the terms of Condition1  that the Council cannot consider the approval of any other Reserved Matters until those specified in Condition 1 have been approved.  The masterplan required by Condition 1 specifically relates to the following matters:-

a) An assessment based on PAN 68 Design Statements.

b) A strategic landscape framework.

c) A specification of measures to deal with flood risk from the River Devon and Tillicoultry Burn.

d) A Drainage Impact Assessment.

e) An assessment of ground stability.

f) Details of phasing of the development.

6.3
Taking the points raised in Condition 1 a-f, the following comments can be made:-

6.4
Condition 1a - Assessment based on PAN 68

The detailed submission appears to have followed the advice contained in PAN 68 Design Statements in terms of the assessment of the site characteristics and formulation of the development proposals.  This element of the Condition could therefore be considered to have been discharged.

6.5
Condition 1b – Strategic Landscape Framework

A Strategic Landscape Framework has been submitted with the proposals including details of specifications of plant species, sizes and incorporating a planting plan.  The Framework does not however include details of timetable for completion and arrangements for long-term maintenance, as required by Condition 1b.  The details of the Framework are considered to be generally acceptable by Land Services, however the absence of certain details means that this element of the condition is not fully discharged.

6.6
Condition 1c - A specification of measures to manage flood risk from the River Devon and Tillicoultry Burn

As noted in the Background section above, the site is at risk from flooding from the River Devon and the Tillicoultry Burn.  It was for this reason that the first condition of the outline planning permission required a specification of measures to manage flood risk within and adjacent to the site, in response to SPP7 which was produced following the Local Plan adoption.  As a result, Flood Risk Assessment work has been carried out by consultants on behalf of the applicant to inform the proposals.  These broadly reflect the Flood Risk Assessment (FRA) that was submitted with the previously refused application Ref: 05/00187/FULL.  The details of this FRA are summarised in the Background section and Roads and Transportation and SEPA’s objections are summarised in the Consultations section above.

6.7 The Service decided to appoint independent consultants to examine the proposals and JBA Consultants, who have previously carried out extensive flood risk assessment work in relation to the Tillicoultry Burn, were engaged.  The comments of the consultants on the FRA can be summarised as follows:-

· The site lies in an area of medium to high flood risk.

· The proposal involves development in the functional flood plain of the River Devon and Tillicoultry Burn which is normally precluded by SPP7.  The proposed land raising is contrary to the guidance set out in SPP7.  New flood defences would require to be maintained by the Council.  Emergency access/egress and flood warning are not considered in the report.

· The estimated flow figures for the Tillicoultry Burn are disputed.

· No assessment of the residual (greater than 1 in 200 year) flood risk has been undertaken.

· There is no compensatory storage shown for the Tillicoultry Burn and the modelling of the Tillicoultry Burn by the applicant’s consultant does not appear to consider water leaving the channel further upstream under critical design storm conditions.

6.8 The proposals to deal with flood risk have been rejected both by SEPA and the Council’s Roads and Transportation Section as being contrary to both national guidance and Development Plan Policies relating to flooding and water resource management in terms of flood risk.  With this collective advice, we conclude that the proposals required by Condition 1(c) of the outline planning permission are not acceptable.

6.9 Nevertheless the site is identified, in principle, for housing development in the Local Plan and has outline planning permission for residential development.  In an effort to proactively examine the scope to develop the site in accordance with Development Plan policies and national guidance on flood risk, Development Services asked JBA Consultants to examine the scope for any development on the site that would meet these criteria.
6.10 The following bullet points provide a brief summary of the findings of this report which, it should be noted, are largely discussive in nature and do not provide a definitive view on the scope to develop the site:-

· The present modelling of the combined 1 in 200 year flood plain from the River Devon and Tillicoultry Burn show effectively an island area in the centre of the site and an old railway embankment as above flood levels.  The development of these areas, which are effectively isolated islands, would not be supported by SPP7. 

· Further analysis of the depths of flooding would require to be undertaken to assess the scope to which land raising and flood routing may increase the developable area. In this respect, the use of more detailed topographical survey information would be required to inform further flood risk assessment work.

· Should revised modelling show a reduced flooding area and safe access can be achieved down Park Street and Hareburn Road, rather than Lower Mill Street, then local land raising of the north-eastern parts of the site may achieve a developable area.
· Part of the site may be developable if better topographical survey information (for example Lidar Survey) were available to improve overland flow predictions and then form the basis of a Flood Risk Assessment.

· Scope for the development of the site in accordance with Development Plan policies in SPP7 can be explored using more detailed survey information informing a Flood Risk Assessment for the development of a north-eastern corner of the site, involving land raising but not flood defences and access via Park Street rather than Lower Mill Street.
6.11 In summary, while the terms of Condition 1(c) have not been discharged, and the issue of flood risk remains a significant impediment to the potential development of this site, there is still considered to be potential scope for some limited development on part of the site.
6.12 Condition 1(d) – Drainage Impact Assessment

The Drainage Impact Assessment (DIA) produced relates to the development of the site shown in the Reserved Matters applications and which is not acceptable under the terms of Condition1 (c) due to flood risk.  As such, any acceptable DIA could only be submitted for approval on the basis of significant revisions to the masterplan informed by further Flood Risk Assessment work.  The terms of Conditions 1(d) cannot therefore be discharged by this submission.
6.13 Condition 1(e) – Ground Stability

The details submitted under the terms of this element of Condition 1 involve highly technical information relating to the ground preparation works that would require to be undertaken before any residential development could commence, including removal of a peat layer which lies across much of the site and consideration of suitable form of foundations that would be required in respect of any built development.  Whilst the technical feasibility of what this report proposes may be acceptable, this is obviated by the identified shortcomings in Flood Risk Assessment relating to the proposals and this element of Condition 1 cannot be discharged at this stage.
6.14 Condition 1(f) – Details of Phasing

Again, because the masterplan proposes a development which is currently considered unacceptable for reasons of flood risk, the Council could not support any phasing plan relating to the current proposals.
6.15 Conditions 2- 11

As indicated in the Background Section, the applications under consideration in this report seek to deal with all the conditions on the Outline Planning Permission for the site.  It is also noted above however, that the terms of Condition 1 require that no consideration can be given to these further conditions until a masterplan for the site, which complies with Condition 1, has been approved by the Council.  Notwithstanding this point relating to the wording of Condition 1, it is clear that many elements in Conditions 2-11 relate directly to the acceptability of the proposed masterplan and should it be unacceptable, that there would be significant difficulty for the Council in approving the submission of other such details that relate to these other conditions.
6.16 SUMMARY

The terms of Condition 1 cannot be discharged through the information that has been submitted principally because the issue of flood risk has not been satisfactorily addressed.  In addition, given that the masterplan as required by Condition 1 is unacceptable for the reasons stated above, the Council cannot recommend favourably on the details set out in response to Conditions 2-11 and as a result, applications relating to all these conditions must be recommended for refusal.
7.0 SUSTAINABILITY IMPLICATIONS

7.1. None


8.0 FINANCIAL IMPLICATIONS

8.1.  None

8.2.
Declarations
(1)
The recommendations contained within this report support or implement Corporate Priorities, Council Policies and/or the Community Plan:

·      Corporate Priorities (Key Themes) (Please tick  MACROBUTTON UncheckIt ()
Achieving Potential





 MACROBUTTON CheckIt (
Maximising Quality of Life





 MACROBUTTON UncheckIt (
Securing Prosperity





 MACROBUTTON CheckIt (
Enhancing the Environment





 MACROBUTTON UncheckIt (
Maintaining an Effective Organisation




 MACROBUTTON CheckIt (
· Council Policies  (Please detail)

· Community Plan (Themes) (Please tick  MACROBUTTON UncheckIt ()

Community Safety     





 MACROBUTTON CheckIt (
Economic Development





 MACROBUTTON CheckIt (
Environment and Sustainability





 MACROBUTTON UncheckIt (
Health Improvement





 MACROBUTTON CheckIt (
(2)
In adopting the recommendations contained in this report, 

 MACROBUTTON UncheckIt (
the Council is acting within its legal powers. (Please tick  MACROBUTTON UncheckIt ()

(3)
The full financial implications of the recommendations contained
 MACROBUTTON UncheckIt (
in this report are set out in the report.  This includes a reference
to full life cycle costs where appropriate. (Please tick  MACROBUTTON UncheckIt ()

____________________________
Head of Development Services

Report for Lower Mill Street Tillicoultry
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