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1.0 SUMMARY

1.1. The site of this planning application lies on the southwestern edge of Tillicoultry and is in agricultural use.  The proposals involve the excavation and spreading of a disused railway embankment, importation of material to raise ground levels, the formation of a temporary site access, as well as other related flood prevention works in order to enable residential development.  Part of the site is allocated in the Local Plan and has outline planning permission for residential development.  A suspensive condition on the outline planning permission requires flood risk to be fully addressed  before any works can commence.  The remainder of the site, including the railway embankment, lies outwith the settlement boundary and in an area of countryside.

1.2. A number of Flood Risk Assessments (FRAs) have been carried out in relation to the site, and proposals.  A significant part of the site is deemed to  lie within the functional flood plain of the River Devon and Tillicoultry Burn, as described by SPP7.  Both SEPA and the Council’s Roads and Transportation Section who fulfil the Council’s role as Flooding Authority, (supported by an independent consultant) object to the proposals on the basis that the site is at significant risk from flooding and the proposals, including flood mitigation measures in need of future maintenance by the Council, do not comply with SPP7 or development plan polices relating to flood risk and water resource management.

1.3. The need to carry out the operation proposed has not been demonstrated by the applicant.  There is also insufficient evidence to demonstrate the need for the element of the development that would be in countryside and insufficient information in respect of contamination impact of the proposed development.

2.0 RECOMMENDATION

2.1. It is recommended that the application is REFUSED for the following reasons:

1. The proposals involve development in the countryside, but the need for the development has not been established.  As such, the proposals are contrary to Policy ENV 3 of the Clackmannanshire and Stirling Structure Plan 2002 and Policy EN18 of the Clackmannanshire Local Plan 2004.

2. The proposals involve development in a functional flood plain.  It has NOT been satisfactorily demonstrated that the development would NOT:

· Materially increase the risk of flooding elsewhere.

· Add to the area of land which requires protection by flood prevention measures.

· Affect the ability of the functional flood plain to attenuate the effects of flooding by storing floodwater.

As such, the proposals are contrary to SPP 7 Planning and Flooding, 2004, Policy ENV 9 of the Clackmannanshire and Stirling Structure Plan 2002 and Policy EN 4 of the Clackmannanshire Local Plan 2004.

3. The proposals involve land raising, which would permanently elevate part of the site above the functional flood plain and:

· Would not provide adequate compensatory floodwater storage to replace the lost capacity of the functional flood plain.

· Would increase the probability of flooding elsewhere, including existing properties.

· Would require flood prevention measures elsewhere.

As such, the proposals are contrary to SPP 7 Planning and Flooding, 2004, Policy ENV 9 of the Clackmannanshire and Stirling Structure Plan 2002 and Policy EN 4 of the Clackmannanshire Local Plan 2004.

4. It has not been satisfactorily demonstrated to the Council that the proposed infill material is free from contamination that may threaten public health.  As such the proposals are contrary to Policy EN14 of the Clackmannanshire Local Plan 2004.

3.0 BACKGROUND

3.1. The planning application relates to 18.2 hectares of land on the southwestern edge of Tillicoultry.  The land is in agricultural grazing use and lies between the rear of houses on Hareburn Road, to the north and the River Devon to the south.  To the west, the site bounds Lower Mill Street, on the opposite side of which lies Tillicoultry Burn, while to the east, the site bounds allotments, a sewage works and a minor road serving these.  The site is crossed by a disused railway embankment running in a northeast to southwest direction.

3.2. The northern portion of the site is identified in the Clackmannanshire Local Plan as Policy H 97 (7.35 Hectares for 100 houses: speculative new build/part low cost)  The development guidelines note that development is subject to a brief and masterplan, incorporating a wetland feature between the south boundary and the River Devon.  Ground conditions require investigation and a flood study is required.  

3.3. The Local Plan site was the subject of objections at the Finalised stage and these were considered by the Reporter at the Public Local Inquiry, including one from the current applicant arguing that the site should be increased to 10 Hectares and that the embankment be used as a source of fill material to address ground stability and flood risk issues.  

3.4. The Reporter recommended that the development area remain unchanged, to accord with the precautionary principle within a flood plain, but that a whole site appraisal be undertaken that could be incorporated into a brief/masterplan.

An outline application for residential development (ref: 03/00174/OUT) was submitted in June 2003 for the site allocated in the Local Plan.  This application was granted on 17 May 2005, subject to 11 Conditions. The terms of Condition 1 (c) are set out below: 

1. Before development starts on site, and prior to the submission or approval of any other Reserved Matters described below, an initial application for the approval of Reserved Matters comprising a Masterplan for the whole site shall have been submitted to and approved by the Council.  The Masterplan shall be prepared in accordance with the Council's Planning Brief dated March 2005 for the site and shall incorporate the following:

(c)
A specification of the measures to manage flood risk within and adjacent to the site due to the potential adverse effects of the River Devon, the Tillicoultry Burn and surface water run-off in accordance with the advice and risk framework contained in SPP7 (Planning and Flooding).  The assessment should be on the basis of a 1 in 200 year event with a 20% allowance for climate change plus a 0.6m allowance for freeboard.  It should also demonstrate how overland surface water flow produced as a result of such an event will not adversely affect any existing or proposed house or property.  For the avoidance of doubt the recommendations of the Flood Risk Assessment dated February 2004 prepared by Wardell Armstrong is not approved by this outline permission.

3.5  
The current application is for the excavation and spreading of disused railway embankment, importation of material to raise ground levels and the formation of a temporary site access. The application submission included a site investigation report, a report on site development options and also a flood risk assessment.  The anticipated result of the proposals would be to create a level platform for residential development which, itself would require to comply with the terms of Condition 1 (c) of outline planning permission 03/00174/OUT, as  detailed above.  The basic elements in the current application initially comprised:

· Excavation and removal of peat layer within the site.

· Use material from railway embankment and imported material to raise site levels and enable housing development on the land already with outline planning permission, and also on adjoining land to the north. (Approximately 170,000cu. Metres of material would be required to achieve desired levels, with 75,000-85,000  cu. Metres potentially being taken from the embankment.)

· Existing site levels (excluding the embankment) range from 18.5mAOD on the northern edge to 12.0mAOD at the southern edge adjacent to the riverbank.

· The proposed raised platform edge would be between 130 -140m from the riverbank.  Existing levels at this point are approximately 13.5-14.0mAOD (approx).  The proposed platform level at this point would be 15.8mAOD  (approx).

· Creation of compensatory flood storage through the removal of the embankment.

· Construction of a new site access of Lower Mill Street.

· Stripping and stockpiling of topsoil for future use.

· Felling of 8 (eight) trees.

· Demolition of brickwork abutments on embankment and pier within the site.

· Demolition of stone abutment adjacent to sewage works access road.

3.6 
Since the submission of the application, the proposals have been amended, and a second flood risk assessment carried out.  The key elements of the amendments can be summarised as follows:

· Retention of a portion of the embankment, in order to avoid changes to the flow regime of the River Devon.

· Altering road levels at the junction of Lower Mill Street and Hareburn Road, to convey floodwater from Tillicoultry Burn away from Hareburn Road.

· Form an effective barrier either side of the junction, which is continuous with a new raised area of road.

· Form a relief channel which conveys flows from the main road to the River Devon flood plain.

· Raise the northern area of the site to 600mm above surrounding levels.

3.7 A further addendum to this flood risk assessment proposes raising the crest height of a proposed speed bump at the entrance to Hareburn Road and retaining the north western corner of the site at original levels, hence providing a relief route for flood water.

4.0
CONSULTATIONS

4.1 
Roads and Transportation initially responded that they had no objections to the proposals in terms of road safety, and would provide detailed advice on traffic management in association with earth workings.  Roads and Transportation also have responsibilities  to ensure the Council’s compliance with the Flood Prevention and Land Drainage (Scotland) Act 1997.  In assessing the proposals in this respect Roads and Transportation indicate that the land raising must be considered in the context of SPP 7 , Planning and Flooding, and initially advised that the Council seek independent technical expertise to assess the Flood Risk Assessment provided with the application.  Comment:  The independent assessment of the FRA is discussed in detail in the Planning Considerations section, below.

4.2 
SEPA: object on the grounds that there is a significant risk of flooding to the site and that the mitigation proposed is extremely complex, involving land outwith the applicant’s control which would require to be maintained in perpetuity.  SEPA does not consider that the development conforms to the principles of sustainable flood management.  To allow the development to proceed would place property or persons at serious risk.  The proposals do not comply with SPP7, or Development plan policies on flooding.

4.3 Environmental Health: Propose limitations on the hours of operation.  In respect of contaminated land Environmental Health have advised that: If the railway embankment is to be used as an infill material, then testing must be carried out to ascertain if contamination is present from its previous use.  The testing already carried out was insufficient in characterising the true nature of the embankment for the following reasons:-

· Insufficient number of boreholes

· Samples did not incorporate the surface – 1m of the material, this is the area most likely to be impacted by contamination

· Full PAH (Polycyclic Aromatic Hydrocarbons) suite of analysis not carried out.

4.4 Scottish Water:  No comments have been received.

4.5 
Tillicoultry Community Council: No comments have been received
5.0 
REPRESENTATIONS

5.1 The applicant notified 76 neighbouring properties.  In response, one letter of representation has been received from the following party:

Scottish Power (Power Systems), Riccarton Mains Road, Currie, Edinburgh.

5.2 The main points can be summarised as follows: No formal objection, but electricity apparatus exists in the vicinity.

6.0
PLANNING CONSIDERATIONS

6.1 The application must be determined in accordance with the Development Plan, unless material considerations indicate otherwise. In this case, the key development plan policies are as follows:

6.2 Clackmannanshire and Stirling Structure Plan 2002:

· Policy ENV3 Development in the Countryside

· Policy ENV7 Agricultural Land

· Policy ENV9 Water Resource Management

· Policy ENV12 Other Minerals

6.3 
Clackmannanshire Local Plan 2004:

· Policy EN2 Landscape and Ecology

· Policy EN4 Water Resources

· Policy EN11 Enhancing Environmental Quality

· Policy EN12 Area Environmental Enhancement

· Policy EN14 Contaminated Land

· Policy EN18 Development in the Countryside

· Policy EN21 Minerals

· Policy EN22 Opencast Coal and Related Minerals

· Policy EN27 Restoration and Management

· Policy INF4 Development Standards

6.4 
Taking these polices into account, the key topic areas in respect of the proposals are as follows:

· Development in the Countryside

· Flood Risk

· Mineral Extraction

· Contamination

· Visual/Landscape Impact

Development in the Countryside

6.5 
Part of the site lies outwith the settlement boundary of Tillicoultry as identified in the Clackmannanshire Local Plan, and as such, in an area of countryside.  Development plan policies generally require that developments in countryside areas must be dependant on such a location, should be suitable for the location and respect/preserve features contributing to local character.

6.6 The proposed removal of the railway embankment, which itself lies outwith the settlement boundary, and the use of it to raise the site, would reduce the need for the importation of material to achieve a level platform (free from flooding) on which housing could be developed.  There is therefore merit in the proposals, in terms of reducing heavy vehicle movements in the process of site enabling works, however, there would still be an unknown number of heavy vehicle movements in relation to any required peat extraction.  

6.7 The proposals seek to enable housing development outwith that land allocated in the Local Plan or with outline planning approval.  The need for this development to be partly located in the countryside has not been fully demonstrated in accordance with Development Plan policies.

Flood Risk

6.8 
As noted in the Background section, above, the site is at risk from flooding from the River Devon and Tillicoultry Burn.  As a result flood risk assessment (FRA) work has been carried out by consultants on behalf of the applicant, to inform the proposals.  Two separate FRAs have been submitted on behalf of the applicant from different consultants.  In response Roads and Transportation, (assisted by independent consultants), and SEPA have responded to the proposals.

6.9 
The details of the two FRAs are summarised in the Background section, above.  The comments of the Roads and Transportation, independent consultants and SEPA are summarised below.  The details of the FRAs and the comments in response are highly technical, however, the following summary focuses on the key determining issues in terms of Development Plan policy and SPP7.

Comments on the first FRA, prepared by Wardell Armstrong on behalf of the Applicant

6.10 
Roads and Transportation commented that this FRA appeared to underestimate the flow rates of the Tillicoultry Burn, and questioned the assumption that removal of the embankment would have a neutral/better upstream flood effect.  The FRA did not clearly demonstrate that there would be no adverse flooding effect on existing properties on Hareburn Road.

6.11 
SEPA commented that this FRA underestimated the design flow of the River Devon by 10% and the Tillicoultry Burn by 50%, and that the proposed mitigation measures may therefore be inadequate.  The removal of the railway embankment to compensate for loss of flood plain storage volume may result in increased flow velocities and reduction in upstream flood storage.  This may, or may not affect erosion and deposition in this stretch of the River Devon.  As such, SEPA objected on the basis that flood risk has not been fully assessed.

6.12  
The conclusions of this first FRA were unsatisfactory to SEPA and Roads and Transportation in terms of dealing with flood risk.  As a result, the applicant chose to commission a new consultant to carry out a further FRA, which proposed amendments to the original scheme, as summarised in the Background section, above.

Comments on the second FRA (and addendum) by TA Millard on behalf of the Applicant

6.13 
In commenting on the second FRA, Road and Transportation utilised the services of JBA consultants who had been retained separately to provide a flood assessment of the Tillicoultry Burn.  JBA’s comments on behalf of Roads and Transportation can be summarised as follows:

· The site lies in an area of medium to high flood risk, not normally appropriate for residential development, and therefore contrary to Local Plan Policy EN4.

· The proposal involves development in the functional flood plain of the River Devon and Tillicoultry Burn, which is normally precluded by SPP 7.

· The proposed land raising is contrary to the guidance set out in SPP 7.

· New flood defences would require to be maintained by the Council.

· Emergency access/egress and flood warning are not considered in the report. 

· The estimated flow figures for the Tillicoultry Burn are disputed.  

· No assessment of the residual (greater than 1 in 200 years) flood risk has been undertaken.  

· There is no compensatory storage shown for the Tillicoultry Burn and the modelling of the Tillicoultry Burn by TA Millard does not appear to consider water leaving the channel further upstream under critical design storm conditons.

6.14 
SEPA have provided a detailed response on the FRA prepared by TA Millard.  This response is in the form of a formal objection to the planning application.  The key issues raised by SEPA are as follows:

· There is a significant risk of flooding to the development site, and the mitigation proposed is extremely complex, involving land outwith the applicant’s control, and which would require to be maintained in perpetuity.

· The development does not conform to the principles of sustainable flood management.

· The proposals are contrary to SPP7, the Clackmannanshire and Stirling Structure Plan and Clackmannanshire Local Plan.

· The site has a risk of flooding and to allow development to proceed may place property or persons at serious risk.

6.15
In summary, the proposals have been supported by two separate FRAs submitted by two different consultants.  In response, the conclusions of SEPA and of Roads and Transportation, supported by an independent consultant, (JBA Consultants Ltd), are that proposals are contrary to both national guidance and development plan polices relating to flooding and water resource management, in terms of flood risk.

6.16 
This raises the question as to whether the site with outline planning permission can be developed in accordance with Condition 1(c) of the outline planning permission, as detailed in the Background section, above.  In commenting on this issue, the Council’s independent consultant, JBA  has advised that compliance with this condition is achievable provided the development is outwith the functional flood plain.  The current proposals include land both outwith the outline planning permission site boundary and within the functional flood plain, and compliance with the condition is not achievable within the current proposals.

Mineral Extraction

6.17 
As noted, in the Background section above, the detailed site investigation report has revealed that a large part of the site is covered by a layer of peat.   The report concludes that some or all of this layer may require to be excavated and removed from the site prior to any infill material being brought on, given the unsuitability of the peat for construction purposes.  Any peat extraction activity would therefore require to comply with the relevant development plan policies on mineral extraction, as set out above.

Contamination

6.18 
The Council requires to ensure that any material proposed to be used for land raising is not contaminated.  In this respect, the applicant’s agents have carried out testing to determine levels of contamination in the embankment.  Environmental Health have, however, commented that the testing already carried out is insufficient in characterising the true nature of the embankment, and further, more detailed testing would be required before its suitability for use in spreading across the site, as proposed.

6.19 
The outcome of any such additional testing could significantly affect the amount of the embankment that can be used, and as  a result the amount of fill material that would require to be imported to the site.

Visual and Landscape Impact

6.20 
Development Plan policies generally require new developments, particularly those in the countryside and affecting the setting of settlements, to enhance the character of the surrounding area.  The site is an open agricultural field crossed by a disused railway embankment and forms part of the setting of Tillicoultry when viewed from the south, as well as having a riverside frontage.

6.21 
The proposals relate to an engineering operation that would enable residential development to take place on land already allocated for that purpose, and on additional land outwith the settlement boundary. A brief has been prepared relating to the site within the settlement  boundary and includes proposals for structure planting and wetland. 

6.22 
The landscape setting of the site and this part of Tillicoultry has scope for enhancement through a properly planned scheme of landscaping and planting, possibly connected to a new development.  There is however, insufficient information in the current proposals to determine if they will contribute positively to the character of the site and setting of the town.

Conclusions

6.23
A significant part of the site lies within the Functional Flood Plain of the River Devon and Tillicoultry Burn, and a number of flood risk assessments (FRAs) have been carried out in relation to the site and the development proposals.  Both SEPA and the Council’s Roads and Transportation Section (supported by an independent consultant) object to the proposals on the basis that the site is at significant risk from flooding and the proposals, including flood mitigation, do not comply with SPP7 or Development Plan polices relating to flood risk and water resource management.

6.24
The need to carry out the operation proposed has not been demonstrated by the applicant.  There is also insufficient evidence to demonstrate the need for the element of the development that would be in countryside and insufficient information to in respect of contamination impact of the proposed development.

7.0 
SUSTAINABILITY IMPLICATIONS

7.1 The recommendations would achieve the principles of sustainable flood management.

8.0
FINANCIAL IMPLICATIONS

8.1 
None

8.2.
Declarations
(1)
The recommendations contained within this report support or implement Corporate Priorities, Council Policies and/or the Community Plan:

·      Corporate Priorities (Key Themes) (Please tick  MACROBUTTON UncheckIt ()
Achieving Potential





 MACROBUTTON CheckIt (
Maximising Quality of Life





 MACROBUTTON CheckIt (
Securing Prosperity





 MACROBUTTON UncheckIt (
Enhancing the Environment





 MACROBUTTON UncheckIt (
Maintaining an Effective Organisation




 MACROBUTTON CheckIt (
· Council Policies  (Please detail)

· Community Plan (Themes) (Please tick  MACROBUTTON UncheckIt ()

Community Safety     





 MACROBUTTON CheckIt (
Economic Development





 MACROBUTTON CheckIt (
Environment and Sustainability





 MACROBUTTON UncheckIt (
Health Improvement





 MACROBUTTON CheckIt (
(2)
In adopting the recommendations contained in this report, 

 MACROBUTTON UncheckIt (
the Council is acting within its legal powers. (Please tick  MACROBUTTON UncheckIt ()

(3)
The full financial implications of the recommendations contained
 MACROBUTTON UncheckIt (
in this report are set out in the report.  This includes a reference
to full life cycle costs where appropriate. (Please tick  MACROBUTTON UncheckIt ()

____________________________
Head of Development Services

Report For Land At Lower Mill St, Tillicoultry
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