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1.0 SUMMARY

1.1. The report considers an application for retrospective permission for the installation of a ventilation flue and system at a restaurant and takeaway premises at Stirling Street, Alva.  Planning permission was previously granted for the installation of a flue (Ref 06/00316/FULL) but the applicant proceeded to install a flue which was materially different from the approved details in terms of its location on the building.  The failure to comply with the terms of this permission had resulted in the Service initiating enforcement action.

1.2. Since the submission of the application, and in response to the complaints from the neighbouring objector, the Council’s Environmental Health Unit has completed its assessment of the operation of the ventilation system in terms of noise, odour and vibration, and has concluded that the impact of the system on surrounding properties would be within acceptable limits.  Having regard to this advice and the representation from the neighbouring flat above the premises, it is now not considered that there would be sufficient grounds to withhold planning permission.

2.0 RECOMMENDATIONS

2.1. It is therefore recommended that the application be APPROVED.
3.0 BACKGROUND TO THE PROPOSALS

3.1. Retrospective permission is sought for a ventilation flue associated with a restaurant with takeaway at 74 Stirling Street, Alva (see Location Plan).  The premises occupy the ground floor of a 2 storey traditional building.  The flue is located at the rear of the building and extends from the bottom of the first floor level of the building round onto the gable and terminates approximately 2 metres above the eaves level.  The external finish is galvanised metal.  Sections of the flue have been secured to the wall of the first floor property at 72 Stirling Street.

3.2. Since the submission of the application, the applicant has altered the flue by installing additional insulation around a section of the flue to attenuate noise levels.  This has increased the size of the metal casing from 450mm to 600mm.  This alteration was undertaken in response to the complaint from the occupier of No. 72 relating to noise from the ventilation flue which has been investigated by the Environmental Health Unit.  This is discussed in more detail at paragraph 4.1 of the report.

3.3. Planning permission was previously granted for the partial change of use of the restaurant to hot food takeaway and the installation of an external flue in September 2006 (Ref 06/00316/FULL).  The applicant has installed the flue and the restaurant and takeaway is operating notwithstanding that some of the conditions attached to the permission have not been complied with.  In particular, a detailed specification of the ventilation system and flue was not approved by the Council before it was installed (Condition 2).

3.4. Following the commencement of use of the ventilation system, the Service received complaints from the occupier of the flat above the premises about nuisance form noise, vibration, odours and ventilation within their property.  These complaints have been investigated by the Service.  Environmental Health has investigated the complaints relating to noise, odour and vibration and have undertaken their own assessment of the impacts.  A Breach of Condition Notice was also served on the applicant in response to the failure to submit details timeously.

4.0 CONSULTATIONS

4.1. Environmental Health advise that the mitigation measures in the ventilation system carried out by the applicant has addressed their previous concerns about noise and odour impact.  They confirm that the environmental impacts associated with the operation of the system, i.e. noise, odour and vibration, would meet acceptable standards and consequently, no further action would be taken.  Comment:  It is regrettable that the applicant proceeded to install the ventilation system without obtaining the prior approval of the Council as required by the previous planning permission.  This lead to complaints about nuisance from the immediate neighbour above the premises.  However, following an investigation by Environmental Health, the applicant has carried out noise attenuation works, principally by increasing the insulation measures.  This has resulted in the system achieving a standard which is considered satisfactory by Environmental Health.  This in turn would be sufficient to satisfy the requirements of Condition 2 of the previous permission, albeit retrospectively.  

5.0 PUBLICITY AND REPRESENTATIONS

5.1. A total of 8 neighbours were notified of the application.  Once objection has been received from the following party:

· Mr & Mrs Thomson, 72 Stirling Street, Alva – They occupy the flat directly above the commercial premises.

5.2. Their main concerns can be summarised as follows:

a) They are experiencing unacceptable levels of noise, odour and vibration from within their property even after the works by the applicant to increase noise insulation.  Comment:  Environmental Health has investigated these concerns and visited their premises on several occasions.  Their advice is that the system has now been installed to a standard that would not result in any unacceptable impact.  However, the original system specification could have generated noise levels in the neighbouring property which could have resulted in enforcement action being taken by Environmental Health.  Following the advice from Environmental Health, it is also considered that there would be insufficient grounds to withhold planning permission on the basis of the vibration or odour impacts associated with the system.

b) The increased size of the flue has an adverse visual impact.  Comment: Although the size of the flue on the rear elevation is substantial, it is relatively well screened from view both from the objectors property and from any public place.  Given its location, it is not considered that it would have a sufficiently detrimental impact on visual amenity to justify withholding permission.
c) The applicant has not honoured his previous assurances to address any noise or odour complaints.  Comment:  Such agreements or promises are a private matter between the parties involved and would not be a material planning consideration.  However, this Service has investigated the complaints received from the objector.
6.0 PLANNING CONSIDERATIONS

6.1. The key determining issues relevant to this application can be summarised as follows:

a) Whether the environmental and visual impacts of the flue, as installed, are considered to be acceptable having regard to the requirements of the terms of the previous planning permission, the requirement of local Plan Policy JOB 4, the advice from Environmental Health and complaints from the neighbour.

b) Whether there are any other material considerations that would justify withholding permission.

6.2. As discussed in paragraphs 4.1 and 5.2 above, the external flue and system now installed is considered to achieve a satisfactory standard in terms of its noise, odour and vibration impacts.  This has been confirmed by Environmental Health following its investigation of the neighbour’s complaints and the additional works undertaken by the applicant.  The overall specification would now achieve a standard that would have satisfied the requirements of Condition 2 of the previous permission and would satisfy the guidance in Local Plan Policy JOB 4 which relates to “bad neighbour” types of development.  The development would not have an unacceptable impact on residential amenity or generate unacceptable levels of environmental pollution.

6.3. Although the applicant failed to comply with the terms of the original planning permission which, if satisfied, may have avoided the complaints from the neighbour, these actions would not justify withholding permission for this application.  The application has to consider the planning merits of the system as now installed, and as outlined above, this is considered to be to an acceptable standard.

7.0 SUSTAINABILITY IMPLICATIONS

7.1. None.


8.0 FINANCIAL IMPLICATIONS

8.1.  None.

8.2
Declarations
(1)
The recommendations contained within this report support or implement Corporate Priorities, Council Policies and/or the Community Plan:

·      Corporate Priorities (Key Themes) (Please tick  MACROBUTTON UncheckIt ()
Achieving Potential





 MACROBUTTON CheckIt (
Maximising Quality of Life





 MACROBUTTON CheckIt (
Securing Prosperity





 MACROBUTTON UncheckIt (
Enhancing the Environment





 MACROBUTTON UncheckIt (
Maintaining an Effective Organisation




 MACROBUTTON CheckIt (
· Council Policies  (Please detail)

· Community Plan (Themes) (Please tick  MACROBUTTON UncheckIt ()

Community Safety     





 MACROBUTTON CheckIt (
Economic Development





 MACROBUTTON UncheckIt (
Environment and Sustainability





 MACROBUTTON UncheckIt (
Health Improvement





 MACROBUTTON CheckIt (
(2)
In adopting the recommendations contained in this report, 

 MACROBUTTON UncheckIt (
the Council is acting within its legal powers. (Please tick  MACROBUTTON UncheckIt ()

(3)
The full financial implications of the recommendations contained
 MACROBUTTON UncheckIt (
in this report are set out in the report.  This includes a reference
to full life cycle costs where appropriate. (Please tick  MACROBUTTON UncheckIt ()
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