	CLACKMANNANSHIRE COUNCIL

	Report to Regulatory Committee of 3rd August 2006

	Subject: 
Planning Application: Change of Use of Agricultural Land to Private Garden Ground with the Erection of a Gate Across Access Track, and Erection of Commercial Garage and Steel Containers for Commercial Use and Storage of Car Parts, Devonbank Cottage, Devon Leisure Park Access Road, Fishcross (Ref. No. 06/00162/FULL)

	Applicant:  Marjorie McKenzie, Devonbank Cottage, Fishcross

	Prepared by: 
Ian Duguid, Development Quality Team Leader

	Ward 7 Devon & Clackmannan North           Cllr McGill


1.0 SUMMARY

1.1. This application seeks permission (partially retrospective) to extend the garden of a house located in the countryside.  Within that extended garden, the applicant proposes to provide a garage and steel containers for a construction and building maintenance company operation, and a car related hobby.

1.2. Following an assessment of this application, including a site visit, consultation with relevant parties and an examination of relevant Development Plan policy, the Service concludes that the proposed development does not meet Local Plan objectives relating to the protection of environmental standards, managing change in the countryside, sustaining jobs in rural areas and promoting leisure facilities.  Nor do the proposals collectively comply with the related Development Plan policies on landscape, environmental quality, public access, land use conflict and business development. The Service is therefore unable to recommend favourably on this application, both in relation to the change of use of land and to the erection of the business storage building and containers.

1.3. As the applicant’s existing premises, and indeed some surrounding land, are presently being used to store contractor’s vehicles, plant, machinery and equipment, we are recommending, too, that enforcement action be taken as necessary to return the land to its lawful use.  The enforcement action could, as necessary, relate to the adjoining Council owned land.

2.0 RECOMMENDATION

2.1. It is recommended that this application for planning permission is REFUSED for the following reasons:-

1. The development would lead to potential conflict between the public use of the diverted right of way through the extended garden and the householder’s enjoyment of that garden ground.  The path would not be integral to the design and layout of the development.  Accordingly, the proposal is contrary to Policy INF 3 of the Clackmannanshire Local Plan.

2. The formation of such an abnormally large garden within the countryside would introduce a more widespread arrangement of domestic buildings and structures, and has already led to the loss of woodland planting.  This would be harmful to the environmental quality of this countryside area, and is therefore consequentially contrary to Policies EN2 and EN11 of the Clackmannanshire Local Plan.

3. The proposal comprises an industrial type business storage development facility which is more appropriately located within a brownfield site in an existing settlement, where proper standards of access, servicing and purpose built accommodation can be provided.  The applicant has not demonstrated that there is no more suitable building for the prescribed purpose.  Accordingly, the proposal is contrary to Policies JOB3 and EN18 of the Clackmannanshire Local Plan.

2.2
It is further recommended that enforcement action be taken, as necessary, to cease the use of the residential and agricultural land for the storage of industrial and business vehicles, plant, machinery and materials, returning the land to its lawful use as residential land ancillary to the adjoining house, agricultural land and woodland. 

3.0 BACKGROUND

3.1. The application site comprises an irregularly proportioned area of land to the north and west of Fishcross and close to the Devon Equestrian Centre. The Council decision in 2004 to agree, in principle, to the sale of land required firstly the grant of planning permission for the change of use of that land, and the current application belatedly seeks that permission.  It also seeks permission for a storage building and two containers, the principal purpose of which will be to store vehicles, machinery and equipment associated with the householder’s building maintenance business.

3.2. The existing garden extends to approximately 1000 sq metres; the proposal would enlarge this area to a total of 3,800 sq metres, a substantial portion of which would be positioned on either side of the public right of way which links the nearby Mixed Leisure Route to the Countryside Path Network.  The existing and proposed garden boundaries are shown on the Location Plan attached to this report.

4.0 CONSULTATIONS

4.1. Roads and Transportation emphasise that the Council should not permit development that will restrict or make difficult the use of safe off-road access routes.  Such modifications require to be carefully designed to ensure continued unrestricted use of the public right of way by pedestrians, cyclists and horse riders.  Comment: The plans show a security gate across the existing access road which would be controlled by the applicant.  A separate walkway, approximately 2 metres wide, would be retained as a diverted route for non motorised traffic.
4.2. Property Asset Management  confirm that the Council decision in May 2004 for the potential sale of the land restricted that use to domestic purposes only. Further Council approval would be required for any other use. The Council’s permission as owners will also be required to install the proposed gate over the public right of way.  The Disposition in favour of Devonbank Cottage only gives permission for domestic use of the access road.  The use of the road for a commercial/contracting business may be in breach of sale conditions. The land at the west side of the property shown in the planning application is not included in the potential sale of the land by the Council.  Comment: The foregoing comments are largely unrelated to the planning issues that arise in connection with this application, but implications may arise if the Council was minded to grant planning permission for the development. 

4.3. Sustainability (Strategy & Support) note that proposals are located within the countryside as identified in the Local Plan, and a public right of way passes through the site.  It is concluded that the proposals for new buildings and structures and an enlarged garden introduce urban development into the countryside and it would therefore be contrary to Government guidance on rural development. Furthermore, the loss of woodland planting will have an adverse affect on local biodiversity with the consequential loss of a nature habitat and the consequential disruption to the green corridor.

4.4. Sustainability – Access Officer advises that it would be inappropriate to place a gate across the track which is owned by the Council, and which is an asserted Public Right Of Way under the countryside (Scotland) Act.  The gate would deter users of the path and convey the impression that it forms part of the curtilage of Devonbank Cottage.  Comment:  We largely agree with these comments.  While the Council can control the matter as owners of the land, it is nevertheless reflected in the Recommendation. 

5.0 REPRESENTATIONS

5.1. Two occupiers on neighbouring land were notified of this application. No representations were received from these parties. The Council has, however, received a letter from the Scottish Rights of Way and Access Society indicating that no blockage of any right of way is legally permitted.  Comment: Please note the foregoing comments from the Council’s Access Officer.

6.0
PLANNING CONSIDERATIONS

6.1
This application for development requires to be determined in accordance with the Council’s policies in the Development Plan, unless there are material reasons to depart from this position.  The relevant Development Plan policies are largely those contained within the Clackmannanshire Local Plan.

6.2
Policy EN2 on Landscape and Ecology indicates that the proposals should seek to retain the existing landscape and natural heritage features such as trees and hedgerows, should ensure that opportunities to extend existing woodland form an integral part of developments, and ensure also that existing woodland and landscape features remain managed.  The proposed extension of garden ground has already resulted in the loss of some woodland planting.  This is contrary to the foregoing policy position, and the approval of the garden would prejudice the ability to recover the position and re-establish the former natural environment.

6.3
The Local Plan also makes it clear that new development will be expected to positively contribute to the local environment on achieving a high quality design which is well integrated to the landscape character.  Policy EN11 on environmental quality goes on to add that existing landscape should be protected and enhanced while proposals on the development must include for the protection of existing accesses within and around the site to maintain a high level of safety and security for pedestrians.  By significantly enlarging the garden, erecting a gate across the public right of way, removing existing landscape features and introducing steel containers in the countryside, the proposals, both individually and collectively, fail to achieve the high quality environmental thresholds expressed in this policy position. Similarly, in its expression of policy support for rural development, the Scottish Executive makes it clear in SPP15 that the protection and enhancement of the country’s natural heritage should not be compromised, and we conclude that the proposals do not accord with this advice.

6.4
As the application site is located in the countryside, Policy EN18 on development proposals in such areas applies.  That policy indicates that any application for non residential buildings or development must demonstrate that no existing building is available and suitable for the proposed use.  No such evidence has accompanied this application and we would not anticipate the applicant having any significant difficulty in securing appropriate commercial or industrial premises which would be suitable for this lawful use without any further need for planning permission.

6.5
It is recognised that any planning decisions should not unnecessarily prejudice employment opportunities associated with small businesses.  Policy JOB3 in the Local Plan indicates that the Council will support the retention of appropriate small businesses within settlements, with new businesses being encouraged to locate on suitable brownfield sites or in allocated sites on the Local Plan proposals map.  In all three respects, the current business proposal to accommodate the building contractor’s business on this site fails to meet the policy requirement.  The policy position has been developed to ensure that businesses are located in planned locations, within settlement boundaries, and on sites with appropriate standards of servicing and infrastructure, and therefore in locations that do not lead to land use or environmental conflict.

6.6
The other material considerations to consider here are the absence of objections from neighbours, the Council decision to sell land to the applicant, and the particular circumstances associated with the current use of the site. Insufficient weight can be attributed to the absence of objections to outweigh the clear conflict with relevant Development Plan policies. The Council decision on the sale of land was conditional on the grant of planning permission, and is therefore a separate non-planning related matter. A recent site visit by officers and previous enquiries on this matter has revealed that the application site is not being used for lawful purposes. In particular, the land is being used for the keeping and storage of business vehicles, industrial plant and machinery, storage containers, building materials and other miscellaneous items.  This activity is unauthorised, and while the applicant’s proposals may plan to accommodate much of this activity within the proposed garage structure or containers, this would not justify a favourable decision on the planning application.  Moreover, it is appropriate that enforcement action be taken to remedy the ongoing breach of planning control, which in itself is contrary to much of the foregoing policy framework outlined earlier in this report. It is harmful to the local environment and countryside, reduces the amenity of the public right of way and should properly be located in suitable business premises within an existing settlement.  Our recommendation has been formulated accordingly. 

6.0 IMPLICATIONS FOR THE COUNCIL

6.1. Financial implications:  None.


6.2. Staff implications:  None.


6.3. Strategic aims:

	Create strong, active, safe and caring communities
	 MACROBUTTON UncheckIt (

	Achieve local economic prosperity and stability
	 MACROBUTTON CheckIt (

	Make the most of Clackmannanshire's unique built and natural environment


	 MACROBUTTON UncheckIt (

	Develop a culture of personal achievement where everyone is valued


	 MACROBUTTON CheckIt (

	Improve the health of the people of Clackmannanshire
	 MACROBUTTON UncheckIt (

	Represent and promote the interests of all of the people of Clackmannanshire


	 MACROBUTTON CheckIt (

	Ensure that the people of Clackmannanshire receive the highest quality services for the public pound
	 MACROBUTTON CheckIt (
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