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1.0 SUMMARY

1.1. Although the majority of “public” roads in Clackmannanshire have been “adopted” and are maintained by the Council, a significant number of “privately” maintained “unadopted” roads exist.
1.2. These roads tend to be maintained to a lower level than “adopted” roads, resulting in concern and complaints from users.  Confusion also exists over the status of these roads.

1.3. An indicative list of unadopted roads is attached as Appendix 1.

1.4. To assist in minimising this confusion and improving the condition of these “unadopted” roads, it is suggested that a policy be developed on the making up and adoption of private roads.

1.5. Under legislation Local Authorities may contribute to the upgrading of “unadopted” roads and a policy has been drafted taking this into account.  This initial draft is attached as Appendix 2.

2.0 RECOMMENDATIONS

It is recommended that Council –
2.1
Approve the draft policy on the making up and adoption of “private” roads.

3.0 BACKGROUND

3.1. There are many miles of road in Clackmannanshire, the majority of which have been adopted by the Council. Road adoption is the process of the Council taking over the responsibility for maintenance of a previously private road.
3.2. There is often confusion regarding the nomenclature used in this context. It may therefore be helpful to define the terminology used:-

· “Public Roads” are those roads which are on the List of Public Roads. Significantly, however, under Section 1 of the Roads (Scotland) Act, those roads which are on the List of Public Roads “shall be managed and maintained by the local roads authority”.

· “Private Roads” are those roads which are not on the List of Public Roads. The public, however, have a right of passage over these roads and the owner(s) of a private road may not restrict or prevent the public’s right of passage over the road.  In terms of the Roads (Scotland) Act “Private Road” therefore simply means “Privately Maintained Road”.

· “Adopted Roads” are those roads which have been taken over (“adopted”) for maintenance by the Council i.e. added to the List of Public Roads. “Adopted Roads” is therefore simply another way of saying “Public Road”.

· “Unadopted Roads” are therefore “Private Roads”. However the use of the term “unadopted” avoids the confusion which often arises because of the (false) assumption that “Private” means “for private use” rather than “privately maintained”.

3.3
A further complication arises that, prior to local government reorganisation in 1996, both the Regional Councils and District Councils had various responsibilities for roads, and in some cases, they had clearly set out policies and procedures for discharging their responsibilities.  This was particularly true of Regional roads authorities who had statutory responsibility for the most extensive networks, and for the most heavily used roads in their areas.

3.4
Under Section 1 of the Roads (Scotland) Act 1984 a Council, as local roads authority, has a duty to manage and maintain all roads on the List of Public Roads. Historically, this function has been the responsibility of the Roads Service.  However, Councils also have responsibility, or part responsibility for a significant number of roads and footways that are not on the List of Public Roads.  Many of these roads and footways were built as part of housing developments in the past by the former District Councils, and for one reason or another they were not adopted by the Regional Councils as roads authority.  The responsibility for the maintenance of these roads and footpaths often remains with the Housing Service.
3.5
Councils are also owners of roads and footpaths mainly associated with parks, other open spaces and recreational facilities.  In Clackmannanshire these are generally the responsibility of Leisure or Land Services. Roads and footpaths for Leisure and Recreational purposes tend to be very different from public roads and are so perceived by the general public.  Roads or footpaths provided for leisure purposes within parks and other leisure areas, or as part of Council’s private property cannot as a matter of law, as defined in Section 14 of the Local Government and Planning (Scotland) Act 1982, be adopted as public roads.

3.6
Councils as owners of private roads have a legal liability to users of the road to ensure their safety.  In many cases, private roads and footpaths owned by the Council have not previously been inspected or maintained on a regular basis, resulting in different states of repair.  Repairs were usually carried out on an ad hoc basis in response to complaints and were the minimum required to make the road safe.  Due to the lack of or limited finances available and regular maintenance over a long period, the condition of these roads varies considerably, with many requiring significant work to bring them up to the standard of comparable public roads.

3.7
As well as roads which are wholly Council responsibility in one form or another, there are roads which are either wholly owned by private individuals/organisations or which are jointly owned by the Council and others. Confirming ownership and responsibility for these roads and footways can be complex.  This category of road tends to be the most poorly maintained.

3.8
A national code of practice entitled “Delivering Best Value in Highway Maintenance” has been published with input from Clackmannanshire Council. The Council strive to carry out maintenance duties to the adopted road network to the standards and frequencies as defined in the Code.

3.9
In Section 5.3 it identifies that “transport users whatever their mode, do not distinguish between categories of road......... They expect the network to be managed and maintained holistically, to provide consistent and appropriate levels of service.......  Users also expect reasonable consistency of policy and standards on similar categories of highways, irrespective of the responsibility for maintenance”.

3.10
It therefore follows that Councils should take a holistic and consistent approach to the management and maintenance of all roads for which they are responsible, irrespective of whether they are on the List of Public Roads or not. The Code concludes that it should be a matter of priority for Councils to establish a systematic categorisation, inspection and maintenance regime for all of the roads and footways to ensure they remain in a safe condition, to protect the Council from public liability claims and to maintain their asset value.

3.11
This means there is a need to –


*
Categorise all roads and footpaths for which the Council is responsible.

*
Adopt a consistent approach to inspection and maintenance across the Council to maintain all roads and footways in a safe condition and protect the Council from liability claims.

*
Ensure responsibility for inspection and maintenance is clearly defined.

*
Allocate sufficient resources to achieve the above.

3.12
The Council as Roads Authority has discretionary powers under the Roads (Scotland) Act 1984 which include:-

*
Contributing to the cost of, or carrying out work on private roads (Section 14). 


*
Carrying out emergency works to private roads (Section 15).

*
Adopting private roads which have previously been brought to a satisfactory standard (Section 16) and adding such roads to the Public List of Roads.

3.13
In considering whether they should use these discretionary powers, Council is asked to give consideration to the following general circumstances:-

3.13.1
Legislation: Legislation permits some action under particular circumstances.  There are additional possibilities under the Power to Advance Wellbeing introduced in the Local Government in Scotland Act 2003 except where existing legislation specifically prevents the authority from taking such action.

3.13.2
Legal Issues: The Council may or may not have ownership of unadopted roads and footways.  Ownership normally rests with other frontagers although identification of owner(s) is often very difficult.  However, the owner may have legal recourse against the Council for actions of the Council on land where it has not received permission to undertake works.


Ownership (and therefore responsibility for maintenance) of a private road often rests with the individual owners of property abutting the road (i.e. frontagers), who should have sought legal advice at the time of purchasing their property in respect of both maintenance arrangements and liabilities.  Properties served by unadopted roads are often valued lower than those served by a public road and property searches should identify where the property is served by an adopted road.


Liability: In undertaking work on unadopted roads the Council would be liable for any negligence of any persons acting on its behalf.  The Council would not, however, be responsible for the long term maintenance of any works undertaken (Section 14.2 of the Roads (Scotland) Act 1984 excludes this); however public opinion often differs in this respect.


The frontagers also often see Council vehicles using unadopted roads (refuse collection vehicles predominantly) and therefore consider there is some liability on the Council to contribute to maintenance of the road.  This is not the case (except for negligence).


Finance: The Council operates within financial constraints and budgets are limited. Spending on unadopted roads will either reduce spending on the public road network for which the Council has statutory responsibility or require additional funds to be made available.
4.0 CONCLUSIONS

4.1. The maintenance responsibility and hence condition of many unadopted roads is of concern.
4.2. The public generally have right of passage over these unadopted roads and their condition can present a hazard.

4.3. Some of these unadopted roads are used as thoroughfares to public buildings such as schools.

4.4. The Council may, if they think fit, pay the whole or part of the cost incurred in upgrading a private road.

4.5. Users are entitled to expect the road and footway network to be managed and maintained holistically to provide consistent and appropriate standards.

4.6. Unless Councils generally, and particularly their Roads Service, take the lead in developing and promoting this holistic approach, it is unlikely to bear fruit.

4.7. There is a need for Councils to develop a policy for “private Roads” which will require “buy in” from all Council Services with responsibility for roads and footways.

5.0 SUSTAINABILITY IMPLICATIONS

5.1. Implementation of the recommendations will bring improvements to transport and the environment.


6.0 FINANCIAL IMPLICATIONS

6.1.  There will be financial implications if the recommendations of this report are implemented. If the Policy is approved funding for priority schemes would be bid for through the Capital Programme.
6.2.
Declarations
(1)
The recommendations contained within this report support or implement Corporate Priorities, Council Policies and/or the Community Plan:

·      Corporate Priorities (Key Themes) (Please tick  MACROBUTTON UncheckIt ()
Achieving Potential





 MACROBUTTON CheckIt (
Maximising Quality of Life





 MACROBUTTON UncheckIt (
Securing Prosperity





 MACROBUTTON CheckIt (
Enhancing the Environment





 MACROBUTTON UncheckIt (
Maintaining an Effective Organisation




 MACROBUTTON UncheckIt (
· Council Policies  (Please detail)

Local Transport Strategy
· Community Plan (Themes) (Please tick  MACROBUTTON UncheckIt ()

Community Safety     





 MACROBUTTON UncheckIt (
Economic Development





 MACROBUTTON CheckIt (
Environment and Sustainability





 MACROBUTTON UncheckIt (
Health Improvement





 MACROBUTTON UncheckIt (
(2)
In adopting the recommendations contained in this report, 

 MACROBUTTON UncheckIt (
the Council is acting within its legal powers. (Please tick  MACROBUTTON UncheckIt ()

(3)
The full financial implications of the recommendations contained
 MACROBUTTON UncheckIt (
in this report are set out in the report.  This includes a reference
to full life cycle costs where appropriate. (Please tick  MACROBUTTON UncheckIt ()

____________________________
Head of Service

____________________________
Director
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