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1 summary

1.1 This report provides a final update on progress in establishing a Local Authority Company for the future provision of GIS services by Forth Valley GIS to the current founding Councils of Clackmannanshire, Stirling and Falkirk and to other Councils, Public Sector Organisations and Businesses.

1.2 Forth Valley GIS are a highly successful joint unit providing Geographic Information Services (GIS) to the three partner Councils of Clackmannanshire, Falkirk and Stirling for the last 10 years. The unit is managed by a tri-Council Joint Management Group (JMG) and operated under a Joint Framework Agreement (JFA). The unit is jointly funded by the three Councils and by revenue generated from the delivery of GIS services to a wide range of external public-sector customers in Scotland.  Recognition of Forth Valley GIS as an exemplar in the provision of leading edge, best value and best practice GIS service delivery is widespread at  local, regional and national levels.

1.3 Continuing to deliver GIS services under the existing semi-formal arrangement has been reviewed in the context of developing EU law on procurement.  These arrangements are viewed as being at some risk of challenge as being non-compliant with the current EU regime.  Importantly, it does not provide a sound platform for continued business growth or increasing efficiency of the joint service and, importantly, does not provide a sustainable basis for continued employment of the 21 specialist staff required to deliver and support the services to the founding Councils and to a wide range of other Local Authorities and Public Sector Organisations in Scotland.

1.4 Recognising the need to formalise the business structure of FVGIS, to establish the future business case for the efficient provision of GIS services among the founding Councils and to provide a firm, sustainable legal, governance and employment foundation, the JMG have worked closely with colleagues in each Council and with the Head of FVGIS over the last 12 months to determine that a Company Model presents the most viable option.

1.5 In addition to providing the right business structure to continue with the innovative, successful and efficient partnership model for GIS service delivery, the Company Model will secure the permanent employment of 21 staff in the 3 founding Councils and contribute further local, and wider, economic benefits.

1.6 Following production of a robust business plan for the period 2007-2010 and an inclusive process of consultations within and across each founding Council, each agreed in principle to support formation of such a Company.

1.7 A paper was subsequently presented and approved on this basis by Clackmannanshire Council in October 2006 proposing that a Company should be formed to take forward the future provision and growth of GIS services to the partner Councils and to the wider external market. 

1.8 Following considerable work on the underpinning legal, HR and financial activities, and consultations with employees and Trade Union, this paper outlines the recommended company model, governance arrangements, business and staff transfer provisions and future service delivery requirements.

1.9 The proposed governance and shareholding arrangements will ensure that the founding Councils continue to exert a sustained level of control over the Company and that future development of the business continues to support the improved delivery of public services and benefits the social, economic and environmental well-being of the Forth Valley area, its communities and citizens.  .  Indeed by formalising the relationship between the Company and the three Councils, the level of control that the founding Councils are able to exert over the Company is clearer and can be seen to be an equitable arrangement.
1.10 It is also worth noting that, in terms of the Forth Valley economy, the proposed Local Authority Company would be viewed by Scottish Enterprise Forth Valley as a “high growth” venture significantly contributing to the key knowledge economy sector in the area and to the wider Scottish economy.

1.11 This is the second of the 3 partner Councils to consider this paper. Stirling Council Executive Committee approved this paper in February 2007. Subject to final approvals by Clackmannanshire and Falkirk Councils, it is proposed to establish the Company and undertake to complete the business and staff transfer activities by April 2007 or soon thereafter. 

2 RECOMMENDATION(S)

2.1 It is recommended that Council:

1.
approves the formation of a Company Limited by Shares for Forth Valley GIS and the intention to establish the Company by 1 April 2007, or soon thereafter;

2.
agrees to the appointment of at least one officer level Board Member for an interim period after which nominees will be reviewed following the Local Government elections with the initial appointments delegated to Corporate Management Team;

3.
agrees the shareholding arrangements and the controls exerted by the founding Councils;

4.
agrees the arrangements for transfer of assets and contracts to the Company;

5
approves the TUPE transfer of relevant employees assigned to the Company and notes the enhanced provisions for 3 years beyond transfer;

6
notes the issuing of permanent contracts prior to the transfer date to those GIS employees currently on continuously extended short-term temporary contracts; 

7
notes the post transfer HR implications detailed in Paragraph 3.10 of the report;

8
notes the Company’s intention to:

(a)
formalise  admission to the Local Government Pension Scheme (LGPS) and provide an open agreement for transferring and new employees; and

(b)
review the cost/benefits of the pension arrangements during the first 3 years of operation;

9
agrees that the proportionate Pensions deficit of c.£147,000 will transfer to the Company and that the founding Councils will act as Guarantors with liability shared equally on a 1/3rd basis;

10
notes the provision for key Support Services from Stirling Council Corporate Services;

11
agrees the arrangements for Business Planning and continuity of cost-effective GIS service delivery to the founding Councils; and

12
agrees that the main commercial terms will finalised by the Joint management Group on which the Council is represented by the Head of Business Improvement & Technology Services
3 Background
3.1 FVGIS
3.1.1 Forth Valley GIS is a highly successful joint unit providing GIS services to Clackmannanshire, Falkirk and Stirling Councils over the last 10 years. The unit has grown from 3 to 21 staff over this period, extended the range of services and widened the public sector customer base for delivery of these services. The Unit is not, however, a stand alone legal entity and it cannot employ staff or hold property in its own right.  The existing semi-formal governance, business and employment arrangements are no longer viable to support the continued delivery and growth of FVGIS services. 

3.1.2 Following an extensive review and appraisal of future options by the current Joint Management Group and consultations within and across each of the founding Councils, it was determined that the only viable option to retain this innovative, successful and efficient partnership model for GIS service delivery was to establish a Local Authority Company. 

3.1.3 Alternative options were appraised. Continuing with the existing arrangement or forming a joint committee model is not tenable as it is (a) open to potential legal/procurement challenge (b) constrains the opportunities for increased efficiencies (c) restricts the ability to undertake medium-long term business planning and (d) continues to expose employees to short term employment contracts that make it difficult to retain and develop specialist staff.

3.1.4 Further, disaggregating the service in any way would incur significant financial costs to establish separate technical systems infrastructures and the necessary GIS development and technical support arrangements in each Council. This would also impact on many other Local Authorities and Public Sector Organisations that have built up an established relationship with FVGIS for the ongoing provision of their GIS services.

3.1.5 Therefore, approval was given at the meeting of Clackmannanshire Council on 19 October 2006 that:

· a Company should be established for the future provision of GI services to the partner Councils of Clackmannanshire, Falkirk and Stirling.

· external legal and actuarial advice should be commissioned to assist with the preparatory work on company governance.

· officers are delegated the necessary decision-making powers to ensure timely progress with the implementation work.

3.1.6 It was also noted that a further paper outlining the Company model, governance, business transfer and future service management arrangements would be tabled as part of the implementation work plan.

3.1.7 Since the previous Council meeting significant progress has been made in all these areas and a final progress update on the key considerations is presented below.

3.2 Company Model

3.2.1 A Company Limited by Shares (CLS) will be established for Forth Valley GIS, with the Founding Shareholders being Clackmannanshire, Falkirk and Stirling Councils. A CLS provides a robust structure that provides for future commercial growth of the Company as well as protecting the joint interests of the three founding Councils and provision for a profit return on the Councils’ investment.

3.2.2 A Shareholders Agreement has been drafted, the four parties to which are the three founding Councils and the Company itself. Throughout the agreement there is a clear distinction between the original three Councils and any other party which becomes a shareholder in the Company. 
3.2.3 The Founding Shareholders will have equal voting rights and other powers of control over a range of restricted matters, e.g. financing, business plan and these are set out in the Shareholders Agreement and company articles.

3.2.4 The CLS allows for other shareholders to join the company. Two classes of share will be established initially – A shares for the Founding Shareholders and B Shares, which would be issued to other Local Authorities or commercial parties etc. B shares will not be issued at the outset, but the Company’s articles will allow for their creation in future.  However the issue of any new shares in the Company would require the agreement of all three Councils.
3.2.5 At a future date, the Councils may opt to introduce share ownership for employees. This would involve changes to the articles and the Shareholders' agreement.  
3.3 Shareholding
3.3.1 The three founding Councils are tied into the joint venture until 1 April 2010 and must not transfer any of their shares before then. In addition, controls on the transfer of shares to an unrelated party are set out and require approval of all of the Shareholders, followed by a pre-emption procedure that first offers the transferring shares to the founding Councils, then ordinary shareholders and finally to a 3rd party. 
3.4 Board of Directors

3.4.1 Each of the Founding Shareholders can appoint a maximum of 2 Directors. Other shareholders can appoint a maximum of 1 Director and up to 2 Non Executive Directors can be appointed, with an overall initial limit of 10 Directors. Responsibilities, duties and obligations of Directors will be set out to aid the appointment process and it will be important to establish a strong blend of key skills such as legal, financial, economic and business.  It is intended that early consideration be given to appointing a non-executive Director from the business community to provide entrepreneurial and market expertise.

3.4.2 At this stage it is recommended that each Founding Shareholder appoint at least one Officer Board member and that this is remitted to the Chief Executive in consultation with the Corporate Management Team. This arrangement will enable the proposals outlined in this report  to be taken forward in accordance with the proposed timetable. Post Council elections in May 2007, further consideration on Board member representation can be taken.

3.4.3 Appointment of Chair, Company Secretary and consideration of non Executive members will be undertaken at the first meeting of the initial Board members.  It would be intended to retain the role of Company Secretary within the founding Councils, ensuring that company governance remains in local authority control. 

3.4.4 Board meetings will be held at least 4 times a year. Half of the total number of Directors entitled to vote on any matters must be present to allow a Board meeting to go ahead. Decisions are made at Board Meetings by passing resolutions and no resolution can be passed unless at least two of the founding Councils, through their appointed directors, agree to it being passed. 
3.5 Company Establishment 

3.5.1 Subject to final approval by the founding Councils, finalised company documentation and company registration is proposed soon thereafter. It is intended that the Company will become operational by April 2007 or as soon as reasonably practicable thereafter, subject to completing all the necessary business transfer and activities. 

3.5.2 Heads of Agreement setting out the basis on which the founding Councils will contract to transfer the existing GIS business, including the assets, contracts and employees assigned to the undertaking of the business, have been established and these are briefly outlined below. 

3.5.3 There is a strong financial business case for the company as outlined in the previous report. As indicated, there may be a requirement for limited borrowing of up to £100k to provide working capital and loan options are under review. The business plan trading account already presented allows for such loan repayments.

3.6 Transfer of Assets and Contracts

3.6.1 The existing assets primarily include computer equipment and furniture that are jointly owned by the founding Councils and these will transfer to the Company.

3.6.2 Contracts entered into in connection with the transferring business include contracts with suppliers, IPR rights held under licence and 3rd party data and software licences as well as contracts for the current provision of GIS services to a range of external customers. With the exception of any retained contracts/licences, the Councils will seek to transfer the contracts to the Company subject to ensuring all necessary consents are obtained for their assignation.

3.7 Staff Transfer

3.7.1 The objective is to ensure a transparent, successful and seamless TUPE transfer of assigned employees to the Company.  There are 21 full time posts within FVGIS where the duties are wholly or mainly assigned to the work – this comprises 17 staff employed by Stirling Council, 2 staff by Clackmannanshire Council (seconded to Stirling Council) and 2 staff by Falkirk Council. Although there are numerous GIS users across the founding Councils, there are no additional employees whose duties are wholly or mainly assigned to the development and technical support of GIS services.

3.7.2 An employee transfer order covering the 21 staff is being developed jointly with the HR services of each Council. Although the Council’s Organisational Change Policy will apply for Clackmannanshire Council employees, in the unlikely event of a redeployment request before 31 March 2007, it must be recognised that the specialist nature of the majority of posts involved limit any such opportunities.
3.7.3 A significant benefit of transfer to the Company for the existing FVGIS staff is that they will all be employed on a permanent basis instead of the continuously extended short-term contracts under which most staff are currently employed. To date this has caused significant issues with staff retention and investing in the development of the specialist knowledge and skills.
3.7.4 In addition to the Transferring Employees’ TUPE rights, all Councils and UNISON (Stirling) have been working in partnership to negotiate an agreement on the Transferring Employees’ behalf with the Forth Valley GIS Joint Management Group so that – subject to the proposed changes set out in Paragraph 3.10 - the Transferring Employees’ contractual conditions of service as at the date of transfer will be protected for a period of 3 years from the date of transfer. 
3.7.5 In addition, for the same 3-year period, employees will be entitled to Scottish Joint Council national pay increases.
3.7.6 The Company will be required to develop its own change policies given its limited size and restrictions on redeployment.  It will also have to consider its approach to redundancy.
3.7.7 Because of the commercial nature of the Company, it will be free to operate on a proper commercial basis regarding market recruitment conditions and terms and conditions subject to proper consultation with the Trade Unions: therefore, there will be no imposition of any Single Status or Job Evaluation implementation that is not effective pre-transfer.
3.7.8 Necessary amendments to key Council employment policies and procedures are also being developed jointly with the HR services of each Council to ensure their appropriateness for the Company’s operation so that statutory and core policies are in place on the first day of operation, eg. Health and Safety, Equal Opportunities etc. 

Terms and conditions of employment will be harmonised post transfer – see para. 3.10.
3.8 Pensions

3.8.1 All of the 21 employees are currently members of the LGPS administered by Falkirk Council.  The current Joint Management Group applied on behalf of the proposed Company  to the LGPS for Community Admission Body Status.  The application was approved in principle at the Pensions Investment Committee at Falkirk Council in February 2007. 
3.8.2 The admission was for an “open” agreement, i.e. the LGPS will be applicable to transferring and new employees of the Company. The Board of the Company will be expected to review the cost/benefits of the pension arrangements during the first 3 years of operation.
3.8.3 The Company will not take on any pension liability for employees formerly employed by FVGIS who are now drawing pension or who have deferred pensions.
3.8.4 Actuaries have determined that the proportionate LGPS Pensions deficit in respect of the 21 GIS employees is c. £147,000 and this will transfer to the Company. This is in line with the financial forecast determined as part of the Business Plan. Deficit recovery will be agreed with the Fund Actuary over a 20 year period either as an increased Employer contribution rate (17.3%) or an indexed fixed sum over the same period. 
3.8.5 As it is now a pre-requisite for any new organisations to provide a guarantor in respect of liabilities created, the founding Councils will need to act as Guarantors with liability shared equally on a 1/3rd basis.  This reflects the shareholding arrangements.
3.8.6 As a result of the commercial nature of the business, consideration will be given to any need to establishing a Bond in consultation with the Actuary to cover any potential future funding risks.
3.9 Support Services for the Company

3.9.1 The Company will continue to be located in Viewforth, Stirling for the first 12 months of its operation. This is primarily due to the inherent technical and business links that underpin the GIS technical infrastructure and dependencies on key corporate business applications such as the financial ledger. A fully serviced Licence to Occupy is currently being developed with Stirling Council Corporate Services support.

3.9.2 However, a review of alternative premises in the Forth Valley area and relocation assessment will be undertaken within the first 12 months as the current premises are occupied to capacity and are not ideally suitable as a business centre.

3.9.3 A formal Support Services Agreement will be made with Stirling Council Corporate Services for the provision of key support services including HR, Exchequer, Payroll, VAT/Insurance advice, internal audit and IT. This agreement will be for an initial period of 12 months with the option to extend.

3.9.4 External support arrangements will be made for business banking, legal services, company insurances and external audit.

3.10 Post Transfer Implications

3.10.1 It is anticipated that, only after the transfer has taken place, FVGIS will seek to agree with Transferring Employees that :

· their terms and conditions of employment will be harmonised;

· where appropriate, they will sign restrictive covenants;

· the organisational structure of its business will be reviewed

· the place of business will be reviewed as stated in Paragraph 3.9.2.

3.10.2 Employees and union representatives have already been advised of these intentions as set out in Paragraph 3.13.

3.11 Business Plan  

3.11.1 The Company will be required to produce a Business Plan for approval by the Board each financial year. This Plan will provide estimates of working capital requirements, projected monthly profits and losses, operating budgets and a management report giving business objectives and a statement of key activities for the current year and a forecast for the next 3 financial years.
3.12 Provision of GIS Services to the Founding Councils

3.12.1 Continuing the provision of efficient, high quality, added-value GIS services to the founding Councils is an essential prerequisite of the Business Plan. A Specification is under development to define the core services, performance standards and customer/service management arrangements for the future. 

3.12.2 The core GIS services are those which provide the key economies of scale for the day to day running, administration and support of the GIS applications and infrastructure across the founding Councils and include:

· GIS Data Management

· GIS Systems and Database Administration

· GIS Training

· GIS Support and Helpdesk

· Corporate Address Gazetteer Services

· Web GIS and Spatial Database Development

· Application Systems Development

3.12.3 In addition to the core services, provision will be made in the Specification for additional GIS development services to be procured on an ad hoc basis by service teams within each Council in support of individual project or business requirements. As currently, effort will be made to determine if scale economies can be secured across the founding Councils and/or with other customers for any custom developments.

3.12.4 As presently, the charging framework for the provision of core and development services to the founding Councils will be at a discounted, preferential rate compared to the full commercial basis of charging for services with external customers.

3.12.5 In addition, as noted in the previous report, the revenue projections have used the existing corporate contributions for all the core GIS services as a baseline with a reducing 1.5% efficiency year on year for the 3 years up to 31/3/2010.

3.13 Trade Unions and Employee Consultation

3.13.1 Staff consultation has been ongoing over the last 12 months and, over the last 2-3 months this has been formalised with employees and the Trade Unions of the three founding Councils, (co-ordinated via Stirling UNISON). Consultation is ongoing and employees are being kept informed through work-place meetings, briefing notes and publication of Frequently Asked Questions through the auspices of a sub-HR Group being the HR Advisers of each founding Council.

3.13.2 The Company will also require to consider putting in place a Trade Union recognition agreement.

3.13.3 The principles of staff transfer are in line with recent Treasury Guidance on contracting out regarding employees’ terms and conditions, elimination of two-tier workforce and provision of pensions.  

3.13.4 Consultations are regularly taking place with the employees, UNISON and the legal, financial and HR Sections of the 3 founding Councils.

4 conclusions 
4.1 Building on the successful delivery of joint GIS services between Clackmannanshire, Falkirk and Stirling Councils over the past 10 years, the formation of a local authority company model for Forth Valley GIS represents best value for future development and growth of the services and is strongly aligned to the shared services and efficiency agendas.

5 Sustainability Implications

5.1 The establishment of the company will provide Clackmannanshire Council with sustainable GIS services for the next 3 years at least.
6 Financial implications: 

6.1 The set up costs of the Company are around £90k-£100k attributable to the specialist advice required on a wide range of complex issues that require to be dealt with by the Councils’ legal and financial advisers. Each of the founding Councils will be expected to contribute £25k towards these costs with the remainder being met from existing FVGIS reserves.

6.2 Working capital of up to c.£100k may be required by the Company. Loan options are under review and such repayments are already built into the trading account forecast presented previously.  
6.3 2 members of staff would transfer from the Council to the new Company.

6.4 Declarations :
	1. The recommendations contained within this report support or implement Corporate Priorities, Council policies and/or the Community Plan:
	Reference

	
Corporate Priorities
	The recommendations contained in this report are consistent with the Corporate Priorities which relate to ‘Maintaining an Effective Organisation’.

	
Council Policies
	(

	
Community Plan
	The proposal supports Community Planning objectives to improve the performance of the local economy and contribute to the social and economic well being of the Forth Valley area.


	2. In adopting the recommendations contained in this report the Council is acting within its legal powers. 
	(

	3. The full financial implications of the recommendations contained in this report are set out in the report and appendices.  This includes a reference to full life cycle costs where appropriate.
	These were set out in the paper to Council in October 2006.


                                                        

Head of BITS

                                                        

Director
H:\REPORTS\FVGIS\070315 FVGIS V0.4.DOC 
Page 12 of 12
- 12 -

