	CLACKMANNANSHIRE COUNCIL

	Report to Council of 15 February 2007

	Subject: 
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	Prepared by: 
Jackie McGuire, Head of Administration and Legal Services, and Deirdre Cilliers, Chief Social Work Officer


1.0 SUMMARY

1.1. This report updates the Council on developments regarding Free Personal Care since the matter was last reported upon in August 2006 and recommends a re-imbursement scheme for the refunding of charges for food preparation for service users.

2.0 RECOMMENDATIONS

2.1
It is recommended that the Council: -

· Agrees to refund from Council Reserves existing and former service users who should have received assistance with the preparation of meals free under the current assessment criteria for free personal care.

· Authorises the Chief Social Work Officer to implement as soon as practicable a scheme of re-imbursement for service users based on the approach described in this report.

· Instructs the Chief Executive to request the Scottish Executive, Department of Health and Social Care to reimburse the Council for the unbudgeted expenditure incurred as a consequence of the implementation of the scheme of re-imbursement.

3.0 BACKGROUND

3.1. Scottish Executive guidance in respect of Free Personal Care was altered in September 2004 in respect of charging for meal preparation.  After advice from Legal Services, the Council’s Community Care Service stopped charging for assistance with the preparation of meals from that date. 

3.2. The full year effect of no longer charging service users for meal preparation was an additional call of £175,142 on the purchasing budget in 2005/06.

3.3. The issue was the subject of extensive debate between COSLA and the Scottish Executive who have now agreed on further advice which was issued to Local Authorities in May 2006.  Since that time a number of Scottish Local Authorities have discontinued charging for the preparation of food when undertaken as part of a package of personal care.

3.4. In August 2006 the Council agreed that it would not undertake the refunding of charges levied for the preparation of food when undertaken as part of a package of personal care.  The view of Legal Services was that these charges were not permissible being inconsistent with Schedule 1 of the Community Care and Health (Scotland) Act 2002 which states that assistance with the preparation of food should not be charged for.  However, other Local Authorities has taken advice which did not entirely reflect this view.  Given that CoSLA had indicated an intention to have the matter decided by the Court of Session the Council agreed to await the outcome of the court process prior to deciding whether it was appropriate that these charges should be refunded.

3.5. CoSLA did undertake a trawl of Local Authorities in order to ascertain whether there were any individual cases that might be suitable as the basis for an action of declarator (a legal action where the Court is asked to give an opinion on a point of law).  To date no individual cases have been identified that would enable the action to be taken to court.  Under the circumstances it 
would appear that CoSLA cannot be relied upon to obtain a declarator on the matter.  Therefore, the Council is being asked to review the decision taken in August 2006 which essentially left the question on refunding the charges pending until CoSLA had obtained an outcome.  

3.6. It is the opinion of the Head of Legal Services that the charges, being inconsistent with Schedule 1 of the Community Care and Health (Scotland) Act 2002, ought not to have been applied and that the Council must take such steps as are reasonably practicable to ensure that they are refunded.  

4.0 REIMBURSEMENT


4.1. The Community Care Service will identify, through the electronic records of those people still in receipt of any kind of service (a number of records will have been destroyed if they pertain to people who have died or moved away), the service users who were charged for home care services between July 2002 and September 2004 when charging stopped.  

4.2. A manual examination of those records will then determine those who were having meals prepared and a one off payment will be offered to those people, based on the average amount they were charged per week for the number of weeks they had their meals prepared.

4.3. The task will take some considerable time as no additional resources have been allocated for this purpose and staff will require to move this forward as an extra task.

4.4. Repayment those people no longer in receipt of service, or their beneficiaries, will be made to those who come forward and appropriately evidence claims.

5.0 FINANCIAL IMPLICATIONS

5.1. A maximum sum of £300,000 is required for a one–off payment to current service users plus an additional amount for former service users.  This expenditure should be met from the Council’s Reserves.  

5.2. Declarations

	1. The recommendations contained within this report support or implement Corporate Priorities, Council policies and/or the Community Plan:
	Reference

	
Corporate Priorities
	

	
Council Policies
	

	
Community Plan
	

	2. In adopting the recommendations contained in this report the Council is acting within its legal powers. 
	x

	3. The full financial implications of the recommendations contained in this report are set out in the report.  This includes a reference to full life cycle costs where appropriate.
	x


_______________________


____________________
Head of Service


Head of Service

_______________________


____________________
Chief Executive


Director
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