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INSURANCE REQUIREMENTS IN PROCUREMENTS AND COMMERCIAL CONTRACTS
1
Introduction
1.1
Contracting services may be unsure what class of insurance are required when delivering projects. The following information can be used as a tool to assist the Contract Responsible Officer to understand the different classes of insurance and their definitions as well as the level of cover required.
1.2
This note is intended as a guide only and the Contract Responsible Officer should seek additional guidance from the Council’s Insurance Services Team and /or the Procurement Manager if required.
2.
Evidence of Insurance and Level of Cover
2.1
The contracted supplier (including consultants) must hold and maintain the required insurances for a minimum of five years following the expiration or earlier termination of the contract unless there is a design element when it should be 12 years from the date of practical completion.

2.2
The Contract Responsible Officer, as part of pro-active contract management, shall be responsible  for ensuring that the supplier renews all relevant insurances required for the performance of the contract at least annually and submits them to the Council for review (to the Council’s satisfaction).. 
2.3
Classes of Insurance: 

· Employers Liability 

· Public and Products Liability 

· Professional Indemnity 

· Contractors All Risks Insurance

· Motor Insurance

3
Descriptions of Insurance Classes

Employers Liability Insurance:
3.1.
Most contractors are required by law to have this cover. The legal minimum requirement is for £5,000,000 for each and every claim. While the Council will include a requirement to have such insurance, if the contractor does not have such insurance, he is in breach of the law and can a face a fine of up to £2,500 per day and/or a summary conviction.  
3.2
Employers' liability insurance covers the cost of compensating employees who are injured at or become ill through work. As well as covering the cost of compensation, the policy can also cover the cost of the claim and legal expenses incurred by the defending a case. There are however, exemptions: 
· companies with no employees; 

· family businesses that employ only family members (unless the business is incorporated as a limited company);

· most public organisations including government departments and agencies, local authorities, police authorities and nationalised industries;

· health service bodies including National Health Service trusts, health authorities, primary care trusts and Scottish health boards; and

· some other organisations which are financed through public funds, such as passenger transport executives and magistrates’ courts committees.

3.3
Regulation 3 of the Employers Liability (Compulsory Insurance) Regulations 1998 sets out the statutory minimum limit of indemnity that employers must have. 

3.4
Employers Liability policies will be written on a claims occurring basis which means that the policy meets claims that occur during the policy period irrespective of when the claim is made and even if the policy is no longer in force. 
Public and Products Liability Insurance


Public Liability Insurance

3.5
Public Liability insurance covers the cost of claims made by members of the public for incidents that occur in connection with an organisation’s activities. Public liability insurance covers the cost of claims made by members of the public for incidents that occur in connection with business activities. Public liability insurance covers the cost of compensation for personal injuries and/or loss of or damage to property. Public liability insurance covers anyone, apart from employees, with whom an organisation interacts with as part of its operations such as:

· people visiting an organisations premises

· customers

· clients

Products Liability Insurance 
3.6
Product liability insurance covers the cost of compensating anyone who is injured by a faulty product that a business designs, manufactures or supplies. Products Liability insurance protects against the cost of compensation for:

· accidental death of or bodily injury or disease to any third party;  

· loss or damage to third party property; and 

· denial of access or nuisance arising out of or in connection with a product that the organisation manufactures, designs or supplies. 
3.7
This cover is essential if you are buying products, whether it’s from a third party distributor, manufacturer or designer even if the item is free of charge.

3.8
The Council may be liable for compensation in respect of faulty products if:

· its name is on the product;

· it repairs, refurbishes or changes a product;

· it imported the product from outside the UK; or

· it cannot identify the product’s manufacturer, or the manufacturer has gone out of business. 

3.9
As with Employers Liability, Public and Products Liability policies will be written on a claims occurring basis.

Professional Indemnity Insurance

3.10
Professional Indemnity insurance protects an organisation against claims for loss or damage made by clients or third parties as a result of the impact of negligent services or advice (including design work) provided by a business or individual.
3.11
Essentially, Professional Indemnity insurance is aimed at professional firms and people which covers them in the event of certain errors made during the course of their business. The policies available mainly cover professional negligence, errors or omissions, breach of professional duty and civil liabilities. Professional indemnity insurance should also cover the liabilities which are the result of negligence, such as business interruption and the significant legal costs incurred from being sued.
3.12
Some professions are legally required to have Professional Indemnity insurance by their professional bodies or regulators. These include:

· Solicitors

· Accountants

· Architects

· Chartered Surveyors

· Financial Advisers

· Some healthcare professionals

3.13
Professional Indemnity policies are normally written on a claims-made basis meaning the insurer will only meet claims brought against the insured during the period of the policy. 
3.14
If a claim is made against the organisation after their policy has expired, even if the incident occurred while the policy was in force – they will not be covered for that claim. It is essential that when procuring contracts that have a design element a clause is included in the terms and conditions stating the consultant maintains Professional Indemnity insurance for a period of 12 years after the date of issue of the Certificate of Practical Completion under the contract. 

Contractors All Risks Insurance  

3.15
Contractors' all-risk insurance (sometimes referred to as 'contract works insurance') is a non-standard insurance policy that provides coverage for property damage and third-party injury or damage claims, the two primary types of risks on construction projects. It can protect against:

· The cost of unforeseen loss or damage to building works.

· Machinery Movement

· Public Liability

· Plant owned by the policy holder

· Plant hired in 

· Business Interruption

· Equipment Erection 

3.16
Cover is usually provided for the construction period but it can be extended to included the defects liability period too.

3.17
All standard forms of building contract will contain insurance clauses requiring the contractor to take out the following policies in their own name:

· Injury to Persons or Property (Public Liability); and

· Liability of Employer as well as:

· Insurance of the Works (commonly known as Contract Works insurance)

3.18
This latter cover must be in the joint names of the Employer and Contractor and, depending on the insurance option selected, can be effected by either. In most cases the insurance option will be determined by the type of work being carried out i.e. the erection of new buildings or alterations of or extensions to existing structures. In the latter case both the existing structure and the works must be insured.  

3.19
Cover is usually provided for the construction period but it can be extended to include the defects liability period too.
3.20
Typically, a Contract Works policy will include the works themselves and unfixed goods and materials on or adjacent to the site for incorporation in the works. These policies tend to be written on an all risks basis which shifts the onus onto the insurer to prove that a loss has resulted from a policy exclusion if they intend to decline a claim.  


Motor Insurance

3.21
Contracting Services may wish to include a requirement for motor insurance in a contract dealing with the provision transportation services e.g. delivery of school children by coach to school. Any individual or company that owns a vehicle or fleet of vehicles is also legally obliged to have motor insurance. 

3.22
Motor insurance covers:

· Cars;

· Commercial vehicles; and

· Motorcycles.

3.23
There are three main types of motor insurance:

· Third Party Only - the statutory minimum;

· Third Party Fire and Theft: and

· Comprehensive. 

3.24
It is thus essential that when motor insurance is a requirement in a tender the contractor has no less than the minimum statutory Third Party Only cover in place. This type of cover is often referred to as RTA cover. In doing so the contractor will be complying with the provisions of the Road Traffic Act 1988 or any amendments or Statutory Enactments thereafter in respect of their liabilities to third parties arising out of the use of any vehicle provided to the Council for the provision of any service under the specific contract.    

3.25
Accidental damage to the vehicle (which may or may not be subject to the payment of an excess) will always be at the sole risk of the Supplier/Contractor.
4
Limits of Indemnity (Level of Cover)
4.1
The Limit of Indemnity is the maximum amount that an insurer will pay out for any one claim or series of claims within any policy period. It can be specified in the policy as in respect of any one occurrence or in the aggregate. 
4.2
In the case of the former, this means that the entire limit of indemnity will be available in respect of all individual claims occurring in the same policy year. However, when the limit is in the aggregate this means that it is reduced by each individual claims settlement in the same policy period. It is therefore important to express what type of limit is required. Generally speaking, the limit of indemnity under Employers and Public Liability policies will be in respect of any one occurrence, whereas under Products Liability and Professional Indemnity it will be in the aggregate.  
5
Specifying the level of cover
5.1
When tendering, the Council should specify the level of cover required and should take a view on its insurance requirements prior to commencing the procurement. Issues can arise if a blanket approach to levels of cover is taken rather than basing it on the risk inherent in the contract. As a result procurement exercises can insist on requirements that are the same for all contracts irrespective of the size and risk which will not always be appropriate. On that basis, contracts should be considered on an individual basis.
5.2
Unless the employer is exempt, Employers Liability Insurance minimum cover of £5m is fixed by law but other insurance is different and the required cover should be proportionate having appropriate regard to the balance of risk and value for money in setting the level of cover required. 
5.3
In order to decide on what the appropriate level of insurance a supplier/contractor should have, it would be helpful for the contracting service to consider the following question: ‘What is the maximum potential loss the Council could suffer in any 1 year as a result of the works/services etc. carried out by the said contractor/supplier? Contracting Services should also consider:
· what type of work the supplier/contractor will be doing for the Council and the associated risks that work entails;
· Whether they have carried out similar procurements before and if so what the acceptable level of limitation of liability were;

· Whether they have external funders any requirements they have
· Whether there are any the market standard/conditions that exist that the contracting service is are aware of that need to be considered in context of the project

· The contracting service’s appetite for risk in the context of the project
5.4
The table below should be used as a guide when considering levels of cover for different types of insurance. but is not definitive and in reality the insurance requirements of each contract should be considered on their merits.    

	Type of Contract
	Employers Liability
	Public/Products Liability
	Professional Indemnity
	Contract Works

	Construction Projects with no design or advice element
	No less than £5,000,000 as required by law
	Public and Products Liability cover should generally £5million. However, cover should be proportionate having regard to both risk and value for money and it may be that lower levels of cover may be appropriate in certain circumstances.  see clause 5.1- 5.3 for assessing level of cover.

	Not required
	No less than the value of the contract

	Construction Projects with design or advice element
	No less than £5,000,000 as required by law
	Public  and Products Liability cover should generally £5million. 

However, cover should be proportionate having regard to both risk and value for money and it may be that lower levels of cover may be appropriate in certain circumstances. see clause 5.1- 5.3 for assessing level of cover.

	Required. Limit will be dependent on service design and consequences – see clause 5.1- 5.3 for assessing level of cover.
	No less than the value of the contract

	Type of Contract
	Employers Liability
	Public/Products Liability
	Professional Indemnity
	Contract Works

	Consultancy Contracts
	No less than £5,000,000 as required by law
	Public  and Products Liability cover should generally £5million. 

However, cover should be proportionate having regard to both risk and value for money and it may be that lower levels of cover may be appropriate in certain circumstances. see clause 5.1- 5.3 for assessing level of cover.

	
	

	Goods and Services under £50,000
	No less than £5,000,000 as required by law
	Public  and Products Liability cover should generally £5million. 

However, cover should be proportionate having regard to both risk and value for money and it may be that lower levels of cover may be appropriate in certain circumstances. see clause 5.1- 5.3 for assessing level of cover.

	Required. Limit will be dependent on service design and consequences for assessing level of cover.
	Not required

	Type of Contract
	Employers Liability
	Public/Products Liability
	Professional Indemnity
	Contract Works

	Services over £50,000
	No less than £5,000,000 as required by law
	Public  and Products Liability cover should generally £5million. 

However, cover should be proportionate having regard to both risk and value for money and it may be that lower levels of cover may be appropriate in certain circumstances. see clause 5.1- 5.3 for assessing level of cover.

	Professional Indemnity cover should generally not be less than £5,000,000.  However, cover should be proportionate having regard to both risk and value for money and it may be that lower levels of cover may be appropriate in certain circumstances. see clause 5.1- 5.3 for assessing level of cover.

	Not required

	Frameworks
	No less than £5,000,000 as required by law
	Public  and Products Liability cover should generally £5million. 

However, cover should be proportionate having regard to both risk and value for money and it may be that lower levels of cover may be appropriate in certain circumstances. see clause 5.1- 5.3 for assessing level of cover.

	Professional Indemnity cover should generally not be less than £5,000,000. However, cover should be proportionate having regard to both risk and value for money and it may be that lower levels of cover may be appropriate in certain circumstances. see clause 5.1- 5.3 for assessing level of cover.
	Not required
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